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Ms. Marlene H. Dortch

Secretary
Federal Communications Commission O R | G | NAL

445 12th Street, S.W.
Room TWB-204
Washington, DC 20554

Re: A[}le(,a!.ron by Owest Commnmcattans International, Inc., for Authorization to Provide

Nebraska, North Dakota, {ftah, Washington and Wyoming, DocketNo 02-314.

Dear Ms. Dortch:

On behalf of AT&T Corp. (“AT&T™), we are writing to address arguments raised
by Qwest Communications International, Inc. (“Qwest”) in its supplemental reply comments
filed on October 25, 2002 (the “Quest Reply”) with respect to Qwest’s extensive pattern of
entering into secret, unfiled interconnection agreements. As AT&T has maintained from the
outset, until the state commissions have completed a thorough investigation of this
discriminatory practice and ensured that Qwest has publicly disclosed all of its interconnection
agreements, mitigated the discriminatory effects ofits entry into the secret arrangements, and
disavowed its current impermissible narrow interpretations of the definition of interconnection
agreement, the FCC simply cannot find that Qwest complies with Section271’s checklist items
incorporating nondiscrimination requirements. Not surprisingly, even since the filing of reply
comments in this proceeding. additional support for rejecting Qwest’s Section 271 application
pending such investigations and findings has arrived in the form of recent releases from the
Minnesota Public Utilities Commission {“PUC”) and the Staff of the Colorado PUC. As the
attached analysis of Qwest’s analysis makes clear, Qwest has not come close to correcting its
discriminatory practices and their effect, and the investigations undertaken to date are either
insufficient to support a grant of Section 271 authority or only support the rejection of Qwest’s
contention that it complies with the requirements of the Section 271 checklist.
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Introduction and Summary.

In its Reply, Qwest once again seeks to categorize its entry into dozens upon
dozens of secrct interconnection arrangements as a “trifle” whose time has come and gone.” As
part of its standard effort to delay, defer and deflect appropriate scrutiny of its discriminatory
practices, Qwest seeks to direct Cornmission consideration of this practice to a subsequent post-
grant enforcement proceeding. Of course, in a moment of misdirected rhetoric, even Qwest itself
recognizes that any “enforcement actions rcgarding Qwest’s past actions will #zo# make the local
exchange market in those states any more or less open to competition.”> Small wonder that,
when in the Minnesota proceeding a Qwcst witness made clear in a “flip” and “sarcastic” manner
that Qwest could “afford 50 million bucks like nothing,”” Qwest is willing to defer to a later date
the possibility of facing an enforcement proceeding that will serve as absolutely no disincentive
to avoid discriminatory action.

Indecd, rather than display any soul-searching regarding the very recent fervent
findings in the Minnesota proceeding affirming the contemptible level of Qwest’s unlawful
discriminatory action, Qwcst spends several pages objecting to every possible procedural error in
that proceeding and disavowing the factual conclusions now affirmed by the full Minnesota
Commission.” Qwest makes only the weakest, unsupported claim that it “has taken remedial
action,” a claim that the Chairman of the Minnesota Public Utilities Commission (“PUC”) very
recently refused to credit.” Qwest’s utter disregard for the regulatory process has been
repeatedly demonstrated in the Minnesota complaint proceeding, and as Chairman Scott of the
Minnesota PUC expressed most succinctly during the PUC’s full Commission hearing in that
proceeding less than three weeks ago:°

Somebody’s eyes need to be open. ... We’ve given Qwest time to show
that they would be dilferent. They are different. They’reworse. They’re
better at it because they’re smarter, but they’re worse. . .. And so for
[Qwest] to sit there today and tell me about these remedial measures
you’ve taken, | have to tell you it rings kind of hollow . . . ]

i See Qwest Reply at 57.

* Id. at 57, 62-63.

¥ Transcript of Meeting of the Minnesota PUC, Docket No. P-421/C-020197, October 21, 2002 (the “Minnesota
Transcript”), Attachment | hereto, at 1 10 (Chairman Scott, who viewed the testimony states “Her testimony was
flip, sarcastic, evasive. And her testimony about being able to afford 50 million bucks like nothing was just that flip
and just that sarcastic.”)

* Id. at 62-64.

* Id. at 64; see Minnesota Transcript at 39.

® Minnesota Transcript at 39.

7 Id. at 39; see also id. at 41 (“So, you know, therc’s a big credibility issue here with you folks”™).
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Qwest’s substantive responses to the serious issues raised by its discriminatory
practices have grown as lackadaisical as its attitude towards its discrimination. By this letter,
AT&T refutes the oft-repeatcd tunes sung by Qwest, one by one.” While Qwest maintains its
assertion that every written interconnection agreement has been filed, careful review confirms
that unfiled interconnection agreements are still out there. And while Qwest also starkly denies
the existence of oral secret agreements, their presence has been confirmed in at least two separate
state proceedings in Arizona and Minnesota — the only proceedings where investigation has
sought to discover and verify their existence. Moreover, at the same time that Qwest makes the
rote assertions that it has filed every currently existing interconnection agreement, Qwest
repeatedly attempts to cxtend the scope of every potential loop-hole it can craft from the
Commission’s order addressing Qwest’s declaratory ruling request beyond the lawful bounds of
Section 251 and 252. Qwest simply cannot be permitted to mutter repeatedly the words
“settlement of historical dispute,” “backward looking consideration” or “agreement not in effect”
and escape the clear mandate of the Act and the Commission’s declaratory ruling. Finally,
despitc its protestations to the contrary and the bare urgings of commissions tired of the long
Section 271 process, Qwest cannot justify a grant of Section 271 authority prior to resolution of
the issues generated by its discriminatory conduct in entering secret deals. As the Staffofthe
Colorado PUC recognized only a few days ago, some of these “secret agreements demonstrate
the creation and sale of elements to certain parties but not others, which appears to be
discriminatory, anti-competitive, violative of the letter and spirit of the Act, and arguably
contrary to Section 271 approval.”’

L Qwest Has Not Made Available All Of Its Interconnection Agreements.

In its Reply, Qwest yet once more asserts that its unfiled agreements amount to
nothing more than a “trifle,” that it has filed all currently effective interconnection agreements,
and has been filing all such agreements since the Spring of this year.” Indeed, Qwest asserts
that the terms of all of these agreements currently are available on its website and that the states
will complete the process of reviewing, and presumably approving, these agreements by
November 20, 2002.” Qwest has repeatedly reiterated that it has taken steps to ensure that all

% AT&T’s response is supported by the attached Reply Declaration and Responsive Matrix of Kenneth L. Wilson,
Attachment 2 hereto. AT&T also addresses Qwest’s assertions by calling the Cornmission’s attention to two newly-
released pronouncements from the stales: (1) the Transcript of the Minnesota PUC’s meeting at which the PUC
affirmed the findings of its administrative law judge, Minnesota Transcript, supra n.4, at 114 and (2) the Comments
of the Staff of the Colorado PUC recommending that the Colorado PUC reject eleven of Qwest’s late-filed
interconnection agreements to avoid “an explicit endorsement of potential improprieties, the full extent of which
remains unknown.” and order the agreements be considered further in an open investigatory docket. Staffs Phase IT
Reply Comuments, Colorado PUC Docket Nos. 96A-287T, 97T-507, 98T-042, 98T-519, 99T-040, 99T-067, 99T-
598, 00T-0064, 007T-277, 01T-013, and OIT-019, subnutted November 5, 2002 (“Colorado Staff Comments”),
Attachment 3 hereto, at 2, 7.

” Colorado Staff Comments at 6.

' Qwest Reply at 59.

" 1. at 60.
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agreements are filed with the state commissions, and that all agreements required to be filed
pursuant to Section 252 that have not been terminated by Qwest are made available on its
website. The Commission might recall that such commitments were made well before the
findings by the Minnesota PUC concerning Qwest’s oral secret arrangements.

Qwest’s secret deals amount to significantly more than a “trifle.” As the attached
Reply Declaration of Kenneth L. Wilson demonstrates, the “trifle” consists of at least 31 as-of-
yet unavailable agreements that contain discriminatory terms, 15 now-publicly-disclosed
agreements that contained secret discriminatory terms for some significant period of time, and
more than 20 additional agreements that have not been made public in violation of Section 252
regardless of the nature of their terms.'? As reflected in the responsive matrix ofKenneth L.
Wilson accompanying his Reply Declaration, numerous agreements remain secret, including at
least five currently existing discriminatory agreements that Qwest refuses to acknowledge are
interconnection agreements. Of these agreements, the Arizona Corporation Commission
(“ACC”) Staff already has concluded that several are interconnection agreements that must be
filed.”” Simply put, Qwest’s claim that it has taken steps since the Spring of this year to ensure
that all interconnection agreements that must be filed have been filed and placed on its website
rings exceptionally hollow. The claim was not true this Spring, and after five months, the claim
is still not true today.

On the same note, directly in the face of the findings made in the Minnesota and
Arizona proceedings, Qwest also makes the flat assertion that it does not have a practice of
engaging in oral interconnection agreements.'* Qwest’s claim to have eliminated any practice of
entering secret deals, however, cannot be credited given the specific findings by the Minnesota
PUC and the ACC Staff that Qwest knowingly and intentionally structured oral (and written)
agreements to prevent their filing as required pursuant to Section 252. The well-supported
findings and conclusions of the administrative law judge (“ALJ”) in the Minnesota proceeding,
now upheld by the PUC, undercut any claim that Qwest has eliminated its discriminatory
practices through policies and practices adopted in the Spring of this year.

Qwest’s attempt to deny and downplay the significance of the mounting evidence
that it has entercd into secret, discriminatory oval interconnection agreements with favored
CLECs thus is unavailing. Amazingly, Qwest continues to deny the existence of its oral discount
agreement with McLeod,' despite the unequivocal finding of the Minnesota ALJ adopted by the
PUC based on specific evidence, including the testimony of at least two McLeod witnesses that

* See Responsive Matrix ofKenneth L. Wilson.

" Wilson Reply Declaration, 4 11 (referencing six agreements in responsive matrix).

'* Compare AT&T Comments at 15 wirh Qwest Reply at 62. In a footnote, Qwest quietly indicates that whatever
oral agreements it had with McLeodUSA were terminated by an agreement dated September 20, 2002. See Qwest
Reply at 62 n.68.

15 See Quest Reply at 61 11.68 (“it is Qwest’s position that no such oral amendment was allowed by the written
agreement or otherwise made”).
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the ALJ found “credible,” “documentary evidence” -- including internal Qwest e-mails -- and
“the course of conduct engaged in by the parties.””* The ALJ also made specific findings that
the testimony of Qwest’s witness that no such oral agreement existed was “not credible.””
Qwest also continuesto i gnore the findings of the Staff of the ACC that Qwest entered into
multiple oral agreements with CLECs.'® In light of the specific findings of the Minnesota PUC
and the ACC Staff that Qwest entered into several secret oral interconnection agreements with
CLECs, Qwest’s attempt to minimize the issue by characterizing the existence of oral
agreements as “greatly disputed” does not “ring” at all.”  The existence of unlawful
discriminatory oral agreements is firmly supported, and neither Qwest nor the Commission can
simply deny or ignore them.”

Moreover, Qwest’s assertion that it has terminated the written contract with
McLeod associated with the oral agreement does nothing to resolve the matter.” Without
knowing the terms upon which the contract was terminated -- which Qwest does not reveal -- the
Commission cannot know whether Qwest has simply discriminated again by buying out this
agreement with a lump sum or some other arrangement that effectively gives McLeod the benefit
of its discount scheme going forward, to the detriment of other CLECs. In this regard, Mr.
Wilson suggests that with respect to several of the agreements that Qwest represents have been
terminated, there appear to be separate undisclosed oral terms that go along with the terminated
provisions.*”  Accordingly, the Commission cannot conclude that Qwest is no longer using the
agreements or their successors as a vehicle for discrimination. As the Staff of the Colorado PUC
has indicated, “[m]odification and amendments to [interconnection agreements], including
discontinuation, are subject to the same approval process.”*

Qwest’s apparent recent termination of the unfiled agreement with McLeod is
consistent with its pattern of terminating other unfiled agreements that have come under scrutiny.

16 Findings of Fuact. Conclusions, Recommendation and Memorandum, In the Matter of the Complaint of the
Minnesota Department of Commerce Against Qwest Corporation Regarding Unfiled Agreements, Minnesota Public
Utilities Commission, Docket No. P-421/C-02-197, at 43-47 (Sept. 20, 2002) (“Minnesota ALJ Decision™)
(Attachment I to AT&T Qwest I11 Comments).
" 1d. ai 46.
'S Supplemental Staff Report And Recommendation In The Matter OFQwest Corporation’s Compliance With Section
252(e} OF The Telecommunications Act of 1996, Docket No. RT-00000F-02-0271, at 5 (Aug. 14, 2002) (“Arizona
Supplemental Report”) (Attachment 1 to AT&T’s Qwest II Reply Comments) (“two carriers had oral agreements
with Qwest, Eschelon and McLeod. . .. In the case of McLeod, there was an oral agreement concerning additional
product amounts to be purchased by Qwest under a written purchase agreement.”); see also id. at 7 (“Qwest had
both written and/or oral agreements with XO, Z-Tel (for 60 days only), Eschelon and McLeod wherein these CLECs
agreed not to oppose Qwest’s 271 application or participate in 271 proceedings”).
"’ Qwesr Reply at 61 n.68.
" 1d at 61 (asserting that “it is not Qwest’s business policy or practice to address such interconnection matters other
than through written contracts, and that Qwcst is not aware of any oral agreements that are in effect today” that are
§1ubject to the filing requirement).

Id.
z? Wilson Reply Declaration , 4 12.
** See Colorado Staff Comments at 3
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Termination ofthe agreements, however, does not eliminate their discriminatory effect. In many
cases, these agreements werc in effect for months or even years. Had they been filed as required
by Section 252(a)(1), they would have been subject to the pick-and-choose obligations of Section
252(1), and AT&T and other carriers would have been able to obtain the favorable terms and
conditions that the secret deal CLECs have enjoyed during all of this time. Indeed, AT&T and
other carriers would have those terms and advantages today.

Thus, terminating the agreements on a going-forward basis hardly eliminates the
effects of the competitive advantage that the favored CLECs enjoyed for substantial periods of
time and, therefore, hardly eliminates the effects of the discrimination that AT&T and other
CLECs have suffered. As Mr. Wilson demonstrates in his Reply Declaration, Qwest claims to
have terminated numerous unfiled interconnection agreements, but has not made a sufficient
effort to show that the agreements and terms that replaced these arrangements have been made
available to CLECs.** Qwest therefore has in no way mitigated the damage to CLECs who could
have opted into the terms that were provided to their competitors for months and even years, but
now, once discovered, purportedly have been made unavailable by Qwest. Instead, Qwest has
displayed substantial hostility to the “pick-and-choose” provision set forth in Section 252(i), one
of “the most far reaching provisions™ of the Act.’*

11, Qwest Is Making Every Effort To Perpetuate It Discrimination

At the same time it makes the rote assertions that it has filed every
interconnection agreement and does not enter oral agreements, Qwest repeatedly attempts to
extend the scope of every potential loop-hole it can craft from the Commission’s order
addressing Qwest’s declaratory ruling request.”” A careful review of the Qwest Reply
demonstrates that it has madc a much stronger effort to refine its discriminatory approach with
new justifications based on the FCC’s Declaratory Ruling. For example, as discussed by Mr.
Wilson, Qwecst has madc cvcry effort to interpret broadly, among other things, the Commission’s
conclusion that “settlement agreements that simply provide” for “backward-looking
consideration,” that is, “settlement contracts that do not affect an incumbent LEC’s ongoing
obligations relating to section 251 need not be filed.”** Qwest appears to be adopting a very
narrow interpretation of the Commission’s guideline for filing settlements by characterizing all
of its agreements as “backward-looking.” As Mr. Wilson observes, the very nature and terms of

2 Wilson Reply Declaration and Responsive Matrix, 4 12-13.

* Colorado Staff Report at 3

% See Minnesota Transcript at 22-25 (Commissioners recognizing discriminatory nature of secret agreements absent
ability to pick and choose).

" Memorandurn Opinion and Order, /n rhr Marter of Qwest Communications International Inc. Petition Jor
Declaraiory Ruling on the SCope of the Duty to File and Obtain Prior Approval of Negotiated Contractual
Arrangements under Section 252¢a)(1}, WC Docket No. 02-89 (Oct.4, 2002) (“Declaratory Ruling”).

*® See id. at58-59, Declaration of Larry B. Brotherson, Response To Matrix of Kenneth L. Wilson; Declaratory

Ruling at 7.
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these agreements suggest exactly the contrary — that there are on going terms of interconnection
at issue, and that the effect of the agreements has ramifications for the ongoing interconnection
relationship. Qwest therefore has begun to use this rubric to keep secret its agreements that do
effect on-going terms of interconnection. As the Staff in Colorado has recommended to the full
PUC, “the Commission should reject Qwest’s recommended treatment of so-called ‘backward
looking conzsqideration’ as being a too narrow interpretation of the [Colorado PUC’s] provisional
definition.”

This is completely consistent with AT&T’s continuous warnings that Qwest was
using the request for the Declararory Ruling as a screen and subterfuge for continuing its
discrimination. As the Commissioners in Minnesota have now recognized:

Qwcst was able to define interconnection in its SGAT well in advance of getting this
advice that it supposedly needed from the FCC. And if Qwest had applied its own SGAT
definition to what we have in front of us, they’d have been filed, right? | mean, that’s
about as simple as life gets. And it sure blows away the, oh, my god, we’re so confused
argument; *°

As the counsel for the Minnesota Department of Commerce has stated, the “evidence shows that
the only struggle that was in Qwest’s mind was how to violate the law and how not to get
caught.®' The Chairman of the Minnesota PUC himself appeared to recognize that Qwest’s
confusion over the need to file agreements was a ruse, created to justify a conscious decision not
to file discriminatory agreements.™

As has been rccognized in the most recent hearing in Minnesota and in the
Comments from the Staff of the Colorado PUC, Qwest simply cannot be permitted to continue to
structure its own filing requirements with impunity. Absent withholding a grant of Section 271
authority until an investigation has been conducted and findings made that Qwest has ceased
making excuses, reformed itself and abandoned its inclination to discriminate in its contractual
offerings, no finding can be made, and upheld on appeal, that Qwest is in compliance with the
Section 271 checklist. Moreover, absent rigorous review in the Section 271 process, Qwest will
not only escape unpunished for its transgressions in entering secret interconnection deals, it will

™ Colorado Staff Comments at 5.

”Minnesota Transcript at 71(Chairman Scott).

" jd. at 74,

%2 See Minnesota Transcript at 12-17. Chairman Scott stated that “what happened here is we had a VP who got a
little overexuberant and thought that doing some deals with some folks and keeping quiet would make her a star in
the company and get 271 faster, and it didn’t work. It blew up. Stuffthat should have been filed didn’t get filed.
I’d have so much more respect for you 1f you’d come in here and say that, instead of pretending that this was
confusing when there isn’t a soul from Qwest who is saying it was confusing.” /4. at 12-13. Slightly later, the
Chairinan noted that “it sure feels a lot more like an attempt to end run this commission than it does to really get

guidance from the FCC.” /d_at]7.
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be rewarded with the benefits of entering the interLATA market against competitors it has
intentionally weakened through the process.”

111 Qwest Cannot Deflect or Defer Consideration Of Its Actions.

As part of its effort to defer any responsibility for its past and ongoing
discriminatory efforts, Qwest claims that Section 271 proceedings are not the place to resolve the
interconnection obligations of incumbent LECs. Qwest cites the Commission’s decision in
BellSouth Georgia/Louisiana Section 271, where the Commission refused to mandate specific
points of interconnection for CLECs in the order resolving that proceeding.’* As discussed
above, however, Qwest made the conscious choice to enter interconnection agreements it knew
or clearly should have know constituted discrimination.”> Qwest’s knowing and intentional
discrimination, both past and on-going, directly violates numerous checklist items. Unlike the
novel questions raised in the BellSouth Georgia/Louisiana Section 271 proceeding, Qwest’s
transgressions, which violated even the most narrow readings of Sections 251 and 252, do not
involve questions of policy that need to be addressed in rulemaking proceedings of general
applicability. The Commission must address the transgressions of discrimination prior to
rewarding Qwest with a grant of its authority to enter the long distance market.

Finally, Qwest asserts that any findings that might be made about its entry into
unfiled agreements would not contradict the record evidence that its local markets are open to
competition and will remain open.’® Qwest’s discriminatory practice in entering and
perpetuating the effect of secret deals is not, however, as Qwest would have it, simply one factor
to be considered in assessing the public interest. Instead, it is a probative factor that Qwest has
not complied with the checklist requirements for nondiscrimination. Neither this Commission
nor the state commissions can simply ignore the impact of the secret deals on Qwest’s
compliance with the checklist, referring to some post-interLATA authority proceeding questions
of punishnient for Qwest’s discriminatory conduct. Instead, like the Minnesota PUC, the
commissions must dcvclop a record that supports the conclusion that Qwest has eliminated its
discriminatory conduct before it can support a finding that Qwest has met the Section 271
checklist and justified a grant of its application for Section 271 authority.

The apparent view of the states and DOJ that it is appropriate for the Commission
to approve Qwest’s Applications while state review of the previously-unfiled agreements is
ongoing, and while state investigations of Qwest’s secret deals misconduct are continuing,
therefore is without merit. The Act makes open markets and checklist compliance a pre-

** See Wilson Reply Declaration, 44 11-15 (discussing discrimination and weakening of the workshop process).
™ Sce Qwest Reply at 63 ciring BellSouthGeorgia/Louisiana Section 271, 4 207.

** See supra fext accompunying 11.28and Minnesota Transcript at 71 (discussing Chairman Scott’s view of the
obviousness and intentional nature of Qwest’s discrimination in entering secret deals).

* See Qwest Reply at 63-64.
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condition to long distance entry by a BOC.”” Because Qwest’s systematic discrimination is at
the heart of the Act’s market opening obligations, the only lawful course of conduct is for the
Commission to deny Qwest’s application until the Commission is certain that Qwest has filed a//
of its secret deals and established a record that eliminates the taint of those deals.”® Approving
Qwest’s multi-state application at this iuncture would reward Qwest’s subversion of the section
271 process and make a mockery of the Act.

Conclusion.

For the reasons discussed at e, the Commission must reject Qwest’s ffort to
secure interLATA entry into multiple states before it demonstrates that it has eliminated its
pervasive practice of entering into secret, discriminatory interconnection arrangements, as well
as eliminated the effects of its past discrimination. At the end of the day, the Commission
cannot make a finding that Qwest has satisfied its nondiscrimination obligations based on the
current record. As the proceedings in Minnesota, Colorado and other states make clear, the
Commission does not yet have a complete picture of the scope and extent of Qwest’s secret deals
discrimination. In particular, Qwest has not come clean with respect to its discrimination
through secret oral interconnection agreements. Accordingly, the Commission cannot make a
finding o f checklist compliance that would survivejudicial review.

Please feel [ree to direct any questions, comments or inquiries concemning this
matter to the undersigned.

Very truly yours,

l,/ /": : : , - .
/fy:<,./¢{_e’¢ / Iy %é oy ./_.,7
Mark D. Schneider

cc: Michelle Carey
Michael Carowitz
Linda Kinney
Carol Mattey
Elizabeth Yockus

*’ See generally 41 U.S.C.§ 271.

811 is worth noting the “final thought for the day” of Chairman Scott of the Minnesota PUC at the end of the
hearing on the record before the ALJ: “if you really think about it, what distinguishes one state from another really
isn’t the commission as much as it’s consumer advocates, because commissions can only do what the records in
front of them allow them to do. Arid | think if you gave this record to any given Commission in the Qwest 14-state
region, I'm not sure the result would be much different at all. What’s different is that they don’t have this record in
front of them.” Minnesota Transcript at | 66.



Attachment 1

Commission Proceedings - 197 Docket - 10/21/02

g > W N =

10

1l

12
13
14
15

16

17

18
19
20
21
22
23
24
25

Page 1

BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF MINNESOTA

Gregory Scott, Chair
Marshall Johnson, Commissioner
Teroy Koppendrayer, Commissioner
Phyllis Reha, Commissioner

In the Matter of the Consideration
of the Complaint of the Minnesota
Department of Commerce Against
Qwest Corporation Regarding Unfiled
Agreements

PUC Docket No: P-421/C-02-197

Minnesota Public Utilities Commission
350 Metro Square Building
121 seventh Place East
St. Paul, Minnesota
Large Hearing Room
October 21, 2002

Met, pursuant to notice, at 8:35 iIn the
morning.

COURT REPORTER: Angie D. Threlkeld, RPR CRR

i — e . o Vg Fpere—— T o T —— >y

Shaddix & Associares (952)B88-7637 (80D)952-0165




Commission Proceedings - 197 Docket - 10721/02

Poge 2 Page 4
1 CHAIR SCOTT Let'sgo ahead and get | MS. LEHR.: Lesley Letr wirh MCL/WorldCom
2 started. Good morning, everyone, It'sthe 216 day 2 CHAIR, SCOT?:  Are we okay with our
3 of October and the year 2002. Thizis a 3 technical -- You okay, Mr. Oberlander?
4 telecommunications agenda meetingofthe Minnesora | 4 MR. OBERLANDIER: Mr, Chair,we believe
5 Public Utilities Commission. \We havc al} four 5 our sound syseem is recording —
6 commissioners in their chairs this morning. | am 6 CHAIR SCOTT: Okay.
7 told, ar least wrafficially, that this governor will 1 MR. OBERLANDER - at this point.
8 not be filling the open spot on the commission. And 8 CHAIR SCOTT. Fine. And let mejust
9 so | suspect we will stay as four for some period of 9 remind folks st the begirming here, we do have a
10 time. 10 court reporter here with us thismorning. So lei's
11 Commission counsel, Karen Harnunel, is with 1] Ty to be good to her.
12 us; and Perer Brown has the power of the pen. 12 In terms of process, it's the
13 Mr. Okerlander, ifyou would, piease. 13 deparpncnt's complaint, but at least at the ALJ
14 MR. OBERLANDER : Good moming, 14 fevel also the depastment’s victory. The only party
15 Commissioners. Commissioners, the iiem in fragt of | 15 that fded exceptions is Qwest. It would seem thar
16 you this morning is eensideration ofthe complajnt 16 it might make sense to have Qrwest go first instead
17 of the Minnesota Department of Commerce against 17 of the departmer.
18 Qwest Corporation regarding unfiled agreements. 13 Mr Alpert?
19 That ih Docket P-421/C-02-197. 19 MR. ALPERT: N € have no objection.
20 Commissiopers, commission saff has 20 CHAIR SCOTT: All right. Let's have
21 prepared briefing papers fot that ttem. The 21 Quwest go first then.
22 briefing papers have been distributed ro the 22 MR. SPIVACK: Thank YOU chair Scott.
23 commussion and made available to all parties 23 The first thing I'd like 1o do. if 1 could, is just
24 Mr. O'Grady is available if there are any questions 24 request the comnission's guidance on the procedure.
25 at rhis point. We do not have apy prepared comments | 25 Wc had suggested that thir proceeding be brfrcated
Page 3 Page 5
1 Or summary at this point. 1 into separate proceedings. The first one the
2 CHAIR SCOTT: All right. Thank you, 2 exceptions and whether o not to adoptthe ALJ's
3 Mi. Oberlander. 3 report and recommendatiott, and the second following
4 Any questions at this point for stafi? 4 further brisfing on the penalty procedure -- excuse
] No. 5 me, onthe amount of the penalty, if any, rhar
6 All nght. There are some folksar the 6 should be imposed.
1 table already. LK mejust extend the invitation to 7 And | would Yke ta request, if I could.
8 anyone else WnO doesn't imow abour our process that 8 a reading from the commissica since it will affect
9 wants io be a part of the discussion, you should 9 the scope 0f my commenes.
10 camedm Up o the table, 10 CHAIR SCOTT: fair epough. Let's - I
L Mr. Topp, let's start wirh you and lot 11  guess maybe we should take the -- whether to adopt
12 folks know who's sitting here. 12 the ALJ report first and then deal with the issue of
13 MR. TOPP: Microphone B a bit gway fram 13 remedies, do you think, my fellow commissioners?
14 me, bur Jason Topp from Qwest. “u Ate you okaywitb that? Allright Let's do that.
15 MR SPNACK: Chair $Seow, Commissioners, 15 So lev's firstjust focus on the adoption ofthe ALJ
B Peter Spivack on behalf of Qwest With meis 16 teport.
17 Douglas Mazariao. 17 MR. SPIVACK. Thank you, Chair Scoit.
18 CHAIR 8COTT: Okay. 18 Chair Seom, Commissioners, on behalf of Qwest we
[ $] MR. WITT: Good morning, Mr. Chairman. 19 appreciate the opportunity ta appear in font o f you
20 My name is Gary Win, W-E-T-T, representingAT&T 20 and comment in the unfiled agreements mamer. We
21 Compiunicalions of the Midwest. 21 read wirh graas miterest AL Klein's recammendation
gg Pan«:]R. ALPERT: Steve Alpert and behind me 22 tbat the parties attempt to achieve a creative
Prici Patel representing the Department of Commerce. | 23 solytion in thiscase. In the pest We understand
24 MR MARKER: Good morning, Mr. Chair. 24 fram comments that the compr.;]ﬁssion has g?gc that
25 Pete Marker for the RUD. 25 there'sbeen some frustration that fines that have
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I been imposed go into the general fund And we do 1 wholesale. who deparred Qwest at the =nd 02001
2 want {0 state at the outset that we have been and 2 CHAIR SCOTT. Mr. Casey i the ooe
3 are interested m working towards those creative 3 pleading the fifhamendmeat in the proceedings out
4 solutions. 4 in DC?
5 In considering the report and 5 MR. SPIVACK: Yeah Yeah.
6 recommendation, we wish o return the point that 6 CHAIR. SCOTT: And how does Audiey
7 we made at the outset of these proceedings, aad that 7 MeK.enney fit intothis chain?
8 is that we believe that this case is fundamentally 8 MR, SPIVACK: Well, sinee October | 1th
5  aboutl i e drawing, what line shauld be drawn under 9 Audrey MeKenney i nolonger with Qwest. Sheisth
4] Section 252 of the act We also wish te point aut 10 former senier Vice president of wholesale business
11 thar we believe that the lines and the line drawing 11 developrent. And, as the commission knows, she is
12 That'sat issue here occurred in the past before 12 the signatory On many «f these agresmenis.
13 thcrcwas a clear standard that was st out by the 13 CHAIR SCOTT: Who replaced Audrey
14 FCC. Indeed, the most rtc2nt agreement Lhat's at 14 McKeuney?
1s issue in this docket was entered into in July af 15 MR. SPIVACK Her -- Her departmeat,
16 2001, approximaiely a ye=ar and a balf ago. Thus, we 16 wholesale business devaiapment, hes actually been
17 believe and we hope that the unfiled agrecroents 17 reorganized and restructured. S0 her functions =
18 marter r=laies o past cemduct as opposed to presemy 13 HI deparment's functions have been taken over by
19 or futlreconduct And I'd like to start by mlking 19 othadepartments Within Qwese, including whalasale
20 about the -- what wc believe are significant and 20 service dellvery.
21 far-reaching remedial steps thar Qwest ha, put D 21 CHAIR SCOTT! Allright. OCahead.
22 place to ensure that these types of allegations 22 MR. SPWACK Thank you. Since March of
23 remain In the part aad do not recur. 23 2002 Qwest provided the agreements at issue in this
24 First, the wholesale group at Qwest has 24 case o the commission for public review. Although
25 updergone a managsment changeoysr, Qwesthas anev| 25 they were not available for formal opt in a5 of
Pege 7 Page 9
1 executive vice president of wholesale. Pa: Engels, 1 March 2002. we believe It'srelevant that at least
2 who was brought in specifically by Richard Notebaerr 2 they were avaslable publicly For CLECs to examine
3 1o head up that group. 3 and W use as a basis of negotiations Since May of
4 CHAIR SCOTT: Brougit in fram where? 4 2002 Qwest baa been onsrating under a broad filing
5 MR. SPIVACK Brought in born 1 5 standard regarding new agrsemens rhat We believe is
6 believe -- That's a good quéstion. Let me check. 6 substantively the same as that the FCC adopted on
7 She was with Ameritech priot 1o her -- a break in 7 October4th. Under that standard Qwest has been
8 her secvine and then came into Qwest. 8 filing all new agreements containing fotrward-looking
9 CHAIR SCOTT: And Ameritech did a bettex 9 ohligations relatingto 251(&) and (c) services.
10 job with wholesale relationships than Qwest has 10 Now that the FCC has annouased its
11 done? n standard, Qwest does not intend |0 seek appellate
12 MR. SPIVACK; Well, we think that she 12 review of that standard. Qwest, being the
13 will act under the FCC's order. that she will = 3 patidoner, will adopt thetstandard for reviewing
14 CHATR SCOTT: I'mjust trying to get @ 14 New egreements on a going-forward basis. Since May
13 sense Of how fmpressed we should be by this change 15 of 20012 as well, Qwest created acammitres of
16 MR SFIVACK: Well, | think tbat sheis 16 experienced atlorneys and employees with —
17 someonewho does hive arecord of accomplishment at [ 17 CHAIR SCOTT - We were going to talk abour
18 Axertech, and | think she'ssomeone who has the 18 whethér O not to adopt the ALJ report; right? [t
19 direction Frarn the nop management at Qwest o ensure | 19 seems to me you've kind of asked for guidance, |
20 that compliance is first and foremast. 20 gave if 1o You: and then you went, and we're pretty
21 CHAIR SCOTT; Who is she replacing? 21 much tatking about remedies, aren’t wc?
22 _ MR. SPNACK: She isreplacing Gordon 22 MR. SPTVACK.: Well. IMrying wo pur a
23 Martin, who was at (west for appronimately ten contextaround the ALT® report, which 13 that it
24 months to ayear He,Mr. Martin, replaced Gregg 24 relates 10 past conduct as opposed to firture
25 Casey, the former executive vice presiden: of 25 conduct.
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I CHAIR SCOTT: Oh, I see. Allright. [ of the agreements tat are at issue.
2 Okay 2 CHAIR SCOTT: Youhow, I'd havc se much
3 COMMISSIONER JOHNSON Peter, could yor | 3 more respect Tor you folks ifyou wodd come in bere
4 pull your microphone a == 4 and say, YOU kmow whaf under U S WEST peoplereally
5 MR SPIVACK: Sun. 5 didn'tcare about 271 atthis company; they said
6 COMMISSIONER JOHNSON. -- little cloger 6 they did, bur they really didn't: they really
7 w you? Thank you 7 preferred to have their monopoly. Then Qwest came
8 MR. SPIVACK: The commitee that review ] in and Macchio made a big push for 271. And what
9 wholesale agreements meets once a week at 7:30 in 9 happened herc is we hada YP who got aligle
10 the morning aswell as on an as needed basis. And 10 overexuberant and thought that deing some deals with
11 arry agresment that contains forward-looking terms 11 some folks and keeping quiet would make her & star
12 has been put Into a separate Mmterceanection 12 in the company and get 271 faster, and it didn*t
13 agrecment amendroent and filed with the relevang 13 work Tt blew up. Stuff that should have been
14 state eommissions Qwest will apply the FCC order t4 filed dida's get filed.
15 and this committes hac been charged witk applying 15 Id have so much more respect for you if
16  the FCCorder to agreements, including past — any 16 you'dcoms in here and say that, instead of
17 past Minnesots azresments that are oo file - exeuse 17 preteading thar this was canfusing when thereisn't
18 me, that are sHll in effect and have not besn named 18 a soul from Qwest who is saying it was cenfusing.
19 by the Departmens of Commerce in ™ complaint. 19 Do you seewhat I'msaying.? Butyou don't do that.
20 These measures Qwest sincerely hopes and belisves 20 You were getting close this moming | thought we
21 will ensure char it is cornpliant n the future with 21 might get there, bt you didn't. Then you went back
22 the Telecommunications Act 0f 1996. the FCC's order, | 22 to this, my ged, we'rc so confused: we're so i
23 apd Minnesota state law. 23 confused we don't kmow how we got hac from the
24 Turning, chair Scott. to the 1ssue of the 24 airport. Tvdoesn't ~ It just deesn't make any
25 past conduct A5 | mentioned at the outsat, we 25 sense. | feed like | have stupid stamped on my
Page 11 Page 13
1 respectfullv suggest that this is a case about line i forehead.
2 drawingz. When this proceeding began Qwest pointed 2 MR. SPNACK: Chair Stott, we're
3 out that thesre was not an exfsting standard or 3 certainly not alempting W —
4 bclicfrhat -- for filmg nterconnection agreements 4 CHAIR SCOTT: Yeah:you are.
3 under Section 252 of the act. And all parties, it 5 MR. SPNACK : = rum something by the
6 seemed, azreed that the FCC had never sex out a test 6 commission. | mean, the issue here is, at least in
7 oradefinition. Because of thia lack of ¢lanty, 7 some Cases, seme Of these agreements ~ Let's take
8 Qwest soughtthe FCC's guidance on the definition of 8 some of them. I mean,some of these agreemcnts
9 an interconnection agreement and what agrecments 9 relate M the level of detail thet needs to be
10 must be filed under Section 252. 10 filed. ‘Things like the on-site provisioning ream.
1 CHAIR SCOTT: Would you pleasc tell me 11 That wasn't a provislon that was filed and approved
12 who the Q W M witness iswho came to you and said, 12 by the commission
13 But for my lack of clarity as i whether or aot 13 CHAIRSCOTT: Sozerrainly there's
14 there agreements neededto be filed, T would have Id evidence m the record then that shows this internal
L3 tiled tham? Who is the witness that says that? 15 Qwest struggle with whether these agrsem ents needed
16 MR. SPIVACK: Well, in the rccord there's 16 to be filed?
17 No witness who proviced that testimony. 17 MR. SPIVACK: Well --
18 CHAJR SCOTT: | poticed that. Sowho is 18 CHAIR BCOTT: Well, o, there isn't.
19 the person that says thar? 19 MR. SPIVACK The evidence in the record
20 MR. SPIVACK: Well -- 20 | think comesfrom -- m two manners. | mean, the
21 CHAIR SCOTT: Tell me why thisisn't just 21 first 15 that SOMe of the apreemeats weren't — were
22 an attempt by good lawyers to pur a spin on bad 22 filed, some Of the pravisiems were filed; and it's &
5 facts, and the spin doesn't fit very well with the 23 queston of the elaboration or the detail that
24 facts. 24 needed to be filad, The other evidence M the :
25 ME. SPNACK  Well, ler me wm to somc 55 rmcord is that even where the agreements were not 7
f
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filed, thers was an attempt to pmvide the same
service D all CLECs. So essentially what you have,
we beliave, Bifyou look at that as a record,
you've got situations where there 1s a question of
or how much detail to file; and then you have
evidence whether there was not an attempt to treat
the CLECs differently.

CHAIR SCOTT: And wh¢ was stuggling wirh
these decisions? Youjust told me there's M
witness identified I rhe record.

MR SPWACK : That'scorrect | think
it's —

cHAIR SCOTT: Do you know why? Becaue
there wasn't astruggle. Because therewas a
consciousdecision not to filethem, not astruggle.
| know what happens when peaple struggle. When
people stauggle they call up Mr. Oberlander, who bas
been ai the commigsion as long as air, and they ask
him. Q- they call upthe last staff parson they
work with. Or they calf up the department and they
say, Hey, would you oppose if we do this or support
{f we do that? | know what people do when they
struggle. TNEre™Spo evidence In the record of &
siruggle becansa there wasn't one.

MR. SPTVACK; Well, again, I think |

OO~V DN WN -

Page 1

complete vicwory for Qwest, according 1o the papers
you filed.

MR. SPIVACK: Well, no, but it was —
there were points at which the FCC did agree with
Qwasts position.

CHAIRSCOTT: Ycah.

MR. SPWACK: And the FCCdid agree that
historical sertlements did not need w befiled.

The FCC did agree that form orders and contracts did
not need to be tiled. The FCC did agree that
agreaments with bankrupt compandes did not need ©
he filed

CHAIRSCOTT: Were any of those three
thingsyou just articulated relevant to the {ssues
before the commisaion?

MR. SPIVACK: Well, we believa that the
historical settlements were because semnc of these
agreements could be putin that context.

CHAIR 5COTT: Ob.

MR. SPIVACK: W e alsa believe that the
FCC found it necessary tw specifically single out
escalation and dispute resolution clases. And it
indicated that if those provisions wert not — were
geoerally available = where — it indicated
essentally that those provisions wuld ke made

BREBoovwoabkwne—
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would have to -- [1l make this point seee and mwe
on, unless the commission has other questions. But
it doer seem that fram the evidence in the record
overcertain ofthe provisiops there was a confusion
over the amount of detail that nezded to be filed.
And that confusion s evidenced by iz factthat a
provision was filed tha related to the same
substance, in effect, and then there was an
iplementation Of that agreement; and i was that
implementation phase that was not fded. 50 the
questicn in those types of agresments really
becomes: Where Bike line drawn? And Qwest drew
the line ar filing a general provision and then
attempted to Bll the business neads oF CLECs on an
individaal case-by-case basis and. as a result, did
net filc the daiall of those agreements.

And let me answer the chair's questionin
another way as well. Tthink ifyou look at the
FCCs arder, there wasg not a statement in the FCCs
order that the standard was clear and self-evident.
The FCC did not cite  presxisting orders or case
law. 1t acted instead as if thiswas a guestion of
first impression, which we subsnit that it was, And
it =

CHAIRBCOTT: Andthe FCC dexision was a

O®WJOOTTRWN -

Page Ui
available e orher CLECs, which would mezt the
discrimination point.

CHAIRSCOTT: Why didn'tQwcn goto the
FCC for guidance back whm it was struggling with
whether or ngt to @le these agreement?

MR. SPIVACK: I don't kmaw that.

CHATR SCOTT: Yeah. Its curious. isn't
it? Bacausc if sure feels a fot more like an
artempt to end run this commission than it does to
really ger guidance from the FCC.

MR, SPIVACK; Well, with respecr 1o that,
Chair Scote, | mean, 1 thirk what the attempt was to
wy toarticulatz or have a national standard
articulated that would be uniformly opplied over the
14-state region thar Qwest serves. It was certainly
not an attemptio end run any commissionse much as
an arrempt My to get something that conld and
would be uniformly applicable. And we hope thar's
what we havc achieved and whar the FCC has provided

We think there's other indications that
this guestion was Not &s clear as perhaps some on
the other side Of the question might believe. Other

state commissions have adepted different
farrnulations prior to the FCC' artiedlation Of the
test.
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| CHAIR 8COTT: Are we stil talking 1 Scott. The otherissue we think with the ALJ's
2 remedies? Because thir r#ally doesn't go to whether 2 report and recommcndetion that runs fundamentally
3 we should adopt the ALTs report, docs it? 3 throughout it is thar at the Department of
4 MR. SPIVACK Well, we belicve ir goes to 4 commerce's urging the ALY essentially mads a findiog
5 the intent or lack thereof in terms of knowingly and 5 that thers was 8 —there's per sz discriminatien;
6 intentiomally filing these - theye agreements. And 6 that the mere fact that a CLEC does not havea
7 we thirk that the agreernents is evident~ or the 7 cangactual commitment for a eertain type of
8 lack of clarity ofthe standard is evident in the 8 provision meansthat it'sa fact that there 1§
9 factthar rhe paniesto this proceeding proposed 9 discrimination. We believe that the FCC arder
10 differentsiandards and standardsthat were 10 actually indicates o the contrary and thatthe 1996
11 differenr in some respects, some material respasts it act agMmally requires more; and that isa showing on
P2 than the FCC adopted ultimately. 12 a case-by-case Or agreement-by-agreameant basis that
13 1 guess the fundamancal concernthat we 13 there was, ta fact, diserimination. And the FCC
14 have with the repon and recommendation from the 14 stated as much in its October 4th order when it
15 standpoint of the evidence in the record is that as 15 talked abut escalation and dispute resolution
16 ta certain Ofthe agreements there is po evidance, 14 claases. It stated that unless genzrally available
17 we submit, that retates to Crwest's knowledge and 17 such a< filing — excuse me, suchas heing made
18 intert that these agrestmaats must be filed. 18 available on a CLEC™ websita that an agrearant
19 Chair Scott, you pointed out That there's 19 provision relating to essalation or dispute
20 N0 wimess from Qwest who =aid that there was a 20 resolution had to be Eled a an inter¢commecticn
21 struggle or an attempt 1 arrive a a filing 1 agreement. \We think that the implication of thisas
22 decision. Mar IS there a witness, we fesl, that 22 well as the requirements under the 1996act are that
23 Qwest imew that thcrc agreementsneeded o be filed. | 23 thete be proof of acival disenmination as opposed
24 And sa again and again in the report when there is a 24 to simply shat provislen not being in a contract
25  tinding by the ALJ a0 the knowledge and intentof | 25  with & pardeular CLEC. And many ofrhc provisions
Paze 19 Prge 2
1 Quvest, we submit that that is not basrd on & 1 that were at issue in this case we believe ware
2 witness, it's not based 0N adocument for the -- you 2 generaily availablc to CLECs. Things like the FOC
3 knaw, for most of the agreements when there are 3 standards and the Covad ssrvice [evel agreement.
4 issues about level of detail that needs to be filed 4 Things like the quarterly vice president meetngs
5 or whare there were issues about whethT or nora 5 andthe Eschelonagreementsand McLeod agresments.
6 particular agresroent or provision fitwithin the 6 The esealation charts in one of the aseala = m the
7 definition Of & iatereonnection agreament. 7 fscheloa agrs+magts. The escalation procedures, the
a | can tum 1o the issus OF 8 Eschelon and cLead agreements, The Qwest service
9 discrimination, if the commission would like to, or 9 management teams and the methodology for calculating
10 | zan wait 1o address this first issue of whether or 10 local switehing, charges. The commercially
11 notw adopr the ALT3 repont and receamnendation. 11 reasanable efforts to ensure that service IS nor
12 COMMSSIONER KOPPENDRAYER: Mr. Chair| 12 affected during the UNE-P converzion. And the
13 Mr. Spivack. T — back up a mement. You ~ I think 13 ligring, OFthe end offices ir the LERG. the cad
14 you were saving that there's no indication in the 14 offices that were in the USLink/Infotel agreement
15 record chat the ALY put together that there was 15 We think that those — that evidence should be
16 an — an intention to net file? 16 considered beeatse we believe that those provisions
17 MER. SPIVACK: What | was aying is 17 were, in effect, available to all CLECs, They were
K] ther?'s 1o -- there'sno witness who is a 18 general ly availablc, they were made available by
19 participznt 0 the wransactions who said we 19 Qrwest, and that that is evidenoe that should be
20 intentionally did not file these agrezments, 20 considered by the gommissioa rather than adopuing
21 COMMISSIONER KOPPENDRAYER: Okay. 21 the finding of per se dis¢rimination.
22 CHAIRSCOT I guess | would say you 2 In addirion o Whether a provision is
23 shouldjust do what you would like to do here this 23 generally available, we believe there's another
24 morning. 24 inquiry that should be made before thees isa
25 MR.SPIVACK: Okay. Thank you, Chair 25 finding of diserimination, and that is whether an
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aarecment would be available for pick and choose

Page 24
considerations when determining or when trying to

i |
2 under Section 252(i). Becausewe believe that if an 2 assess whether, in faet, there was discrimination
3 agreement provision was a0t available for pick and 3 against other CLECs.
4 choose, there cannot be harrz to the CLECS that did 4 COMMISSIONER REHA: Mr. ~
5 not have the opportunity t opt into that agresment, 5 COMMISSIONER. KOPPENDRAYER: So--I'm
6 and that that's a relavant factor under the penalty 6  somy. Go ahecad.
7 statuate at issue here. W e also think rhat under 3 COMMISSIONER REHA: No, go shead.
8 the -- 8 COMMISSIONER KOPPENDRAYER® So then —
9 COMMISSIONER JOHNSON; 5¢ what did you| 9 Some 0f us are attameys here, and some of us
10 mean by that? 10 arer't, and ['m not one Of them. And that's neither
11 MR. SPTVACK: Wen, what I'm trying to 11 bad nor good; it just takes me longer 10 understand
12 say is that if -~ 12 whar you'resaying. So if there was N0 company that
13 COMMISSIONER JOHNSON. Ifyou didn't tell| 13 could meex the volume term agrezment, then the fact
14 anybody, a0 one else would know. 14 that itwas not madc available could be considered
15 MR. SPIVACK: Chair Scott, Commissioner 13 not discriminatory?
16 Marshall (sic), what I'm trying© say is it's not 16 MR, SPIVACK: Chair Scor, Commissiener
17 so much — wkiag for argument's purposes that we 7 Koppendraver, that =~ thar is exaetty the point I'm
It didn't tell anyone about the provision sp other 18 trying ta rake.
19 CLECs did m1 know abour it, we believe thatwhat 19 COMMISSIONER KOPPENDRAYER: So then wi
20 0ne must look & is whether, ia fact, those CLECs 2  would consiuds because — because mother compeny
21 have the same services thet were provided in the 21 cant meer that term at that tme, the agraement to
2 substantive agreement. So. for example, with an 22 not lei anybody Know it has no discriminatory intent
23 escalanon clause, ir the CLECS had the 23 at all?
24 opportunity -- the opporanity or received tho same 24 MR. SPIVACK: Chair Scott, Commlsgioner
25 escalacion procedure as Eschclon or Meleod recefved 23 Koppendrayer, It has no dizcrimimatory intent And
Page 23 Paps
] In a conmractual commiunent, we belicve that that's | also, perhaps more importantly, it has no
2 arelevant factor For the commission [0 take inm 2 discriminatoryimpact Thera' no effect from the
3 AcCOount. 3 face that thatageeement provision was et mads
4 COMMISSIONER XOPPENDRAYER: Bur, 4 available.
5 Mr. Spivack, excuse me, that's also then to assume 5 CHAIR SCOTT: Commissioner Reha
6 that the pick and choose has no value. 6 COMMISSIONER REHA: Yeah, Mr. Chair. |
7 MR SPIVACK Chair Scett, Commissioner 7 understand your argument that -- that you feel the
8 Koppendrayer, we're not saying that the pick and E FCC indicated in their order of Octaber 4 that
9 choese has novalue What we're saying is for 9 simply bacause the agreements weren't filed you feel
10 the -~ in the context of trying 1 determine whether 10 that (hat doesn't mean there's per s&
11 there was discrimmatiop and whether there should be 11 discrimination. Bur— And your suggestien is that
12 apenalty imposed, that hat's a relevant factar te 12 the ALJ found that by failing 1 -- Qwest fafllng to
13 consider is whether there are provisions or 13 filethe interconnection agreements thar It was
14 preconditions to the particular provision that might 14 per se discrimination. And soreeding that
15 make it impossible for other CLECsto gpt into 15 argument, | went back again through the ALJs repon
16 that = that provision. And, you know, certainly 16 i0 try to see whether that was aecurate. And |
17 some of themn ware — controversial provisions could 17 found —and also within the record | fourd a lor of
13 be pyalyzed that way 18 information N There where the ALJ didn't simply say
19 So, farexample, with the McLeod oral 19 by failing to file the sgreement it was per se
20 agreement for a (@ percent discount, onre could look 20 discrimination. They were specific finding that
21 at that and say that that wag a vehumne tarm 21 there WE5 discrimination.
22 commitment, if ane accepts the ALT's repon, and 22 So, for example, there’s one finding that
'3 that as a volume term commetment it was available 3 goesinalittlemore detail that ] think you've
] oely to CLECs who could make a similar volume term 13 claimed that maybethe provisions are availablc

commiment. So we think that those are relevant

either oo your website or the provisions are
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1 available in your SGAT. Firse of all, there doesn't 1 company absolutely refised. So chat disturbs me,

2 seem to be any evidence in the record about your 2 thatthe holder of the product, the holder ofthe

3 website and whether or not this information was 3 ability for the CLECT 10 be able to compere is the

4 available ony o u Website ornet. And I wodd think 4 ooe that's unilaterally making the decisions @ to

3 that ifit were available during the course of the 5 whether or not agreements should or shouldn't be

6 hearing.. thar evidence should have come out and had 6 filed.

7 been offered to show, hey, you know, we had this 7 And T — We're pot at the penaity phase

8 fully available on our website for azy CLEC to see 8 ar this particular point, but I would cettainly be

9 and to artempt o enter into some negotiation. Bt 9 supportive of nonmonetary penalties in addition io
10 rhat 1sn't in the record. at least not tat | could 10 mondtaty penalties. but nonmonetary penalties —1
11 find. 11 dw'tknow if penalties is the right ward — but
12 And the one mentiw of the SGAT in 12 some eircumstances © avoid that unilateral activity
13 Eschclon agreement numbet -~ Eschelon agreetent 13 on the parr of Qwest that — that perhapswe should
14 number 1 is a finding ia 76 thas says, Qwest's SGAT. | [4 {ook at every infercarmection agreement and perhaps
15 however, permits no discovery except for the 13 we should be notifiedwhenever theze's a negotiation
16 exchange Of documents being necessary by the 16 that's going on with respect 1o the provisiomng of
17 arbitrator ta an understanding and determination of 17 oDgoing intérconnection terms.
18 the dispute. And thejudge goeson to say, There's i8 So | guess IFyou want to address seme of
19 no approved interconnection agreement in Minnesora | 19 those comments, Mr. Spivack, go right ahead.
20 that gives any CLEC the same dispute resotution 20 MR. SPTVACK: Chair Scott, Commissioner
21 mechanism set forth in that special agreement. 21 Reha, thank you. When we're talking about the ALJ's
= Se | think that's mers than saying that 2] fmdings Of per se discrimination, what we are
23 somehow failing to file the interconnection 23 referning o Is that the — the fuct that in the )
24 agreerent is par s& discrimination. | think there's 24 report again and again what the ALJ concludes B
2s specific facts upon which the judge has relied and r) that by failing to make the provision available to

Page 27 Pouw 29

1 made findings on that indicare that there was indeed 1 othn CLECs, Qwest knowingly and intentionally

2 diseziminatery impact as a bass of a term and 2 diseriminated against them in violation 0f47 US.C.

3 condition that wasn't available to CLECs. 3 Section Z51. And our responsa iSth a there is

4 Now, zranted thera's no specific evidence 4 evidence in the record showingthat cther CLECs

5 inthe record that CLEC X was harmed X amount of 1 received the same services, thar other CLECs

6 dollars by nor bemg pertnitted to pick and choose a 6 received the same ability 1o escalate dispures abcut

7 pariicular matter that the — a special agreement 7 provisloning and about billing. that other CLECs

8 set forth for a campeting CLEC; but I don7 think B received the seme —the sama types of services that

9 that that's whar's necessary, and 1 don't think 9 Qwaest provided to McLeod and Eschelon and the other
10 that's what the FCC s saving. So | guess | 10 CLECs who areparties to the agreement. So you're

1 disagre= with your conclusion rhat the ALJ just 11 right there's not evidence that, for exampls, prior

12 simply said i¢'s per se discrimination because the 12 o March or prior © August 2002 Qevest was posting

13 interconnect-- iritereotnection agrecment wasn't 13 these provisions on its website. You're absolutely

L4 filed. 14 right. Bur what wc are referring D is that they

15 And then a sesond thing 1o that disturbs 15 are -- they wene made generally available in other

16 me abour this and -- by reading your == by reading 16 WRYS.

17 the FCCs order and reading your post-hearing-- 17 COMMISSIONER REHA: Well. haw = how was
18 your comments.~ o vmnost recent comments that 18  the -- for example. the discovery privilege in the

19 discuss that 1s that throughout this proceeding if's 19 special Eschelon | agreement made availableto other
20 Qwestthat s¢&ms 10 be makiing the unilateral 10 CLEGs if they didn't know atout if? N

21 decision as to whether or not an interconnection 21 MR- SPIVACK: That paciicutar provision

2 agreement should or shouid not be filed. And, | 12 to my knowledee was not.
b mean, there's even circurpstances whers one ofthe 3 COMMISSIONER REHA: Okay.

21 CLECr wanted a wrirten agreement and suggested that | !4 MR. SPIVACK: So =
25 it wanted -- they wamted 1t to be filed, apd the 5 COMMISSIONER REHA: Bacause, | mean,
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[ there 1think Jva 's some gletall thatvagerg I Reha, it's - We believe it doesn't beg the question
2 dricriamination, becaise what was le to 2 orir isn't a circular argument because in many
3 someone in e Special staws, privileged status was 3 instances these &re provisions that don't give a
4 oot available to all others. And | Bnd other -« 4 CLEC an advantage, we belitve, over another.
5 That's just one example. There are other examples 5 COMMISSIONERREHA: Discounts don't give
6 inthe record and in the findings that therears 6 ane CLEC an advantage orer ancther?
7 factual -- there's factual information rhat trested 7 MR, SPIVACK: Now, there = there — Now,
8 those in the spacialized stanis where there was a 8 what I'm-- Chair $=ott, Commissioner Reha. what I'm
9 special agreement, secret agreement that wasn't 9 talking about IS sert ofrhe nonmonstary-related
10 available generally to other =+ ather CLECs. And in 10 provisions. You knew, clearly discouats and other
11 those eircmstances | don'r see how you ¢aa say thar 1P types of manetary payments bring in difterent issuer
12 that was not — didn't have a diseeiminatary impact. and =
13 MR. SPIVACK: Chair Scotr, Commissioner 13 COMMISSIONER REEA: Spectalized personnel
14 Reha, if | =if1 may answer that question. That 14 availability to one CLEC nbi svailable 1o others,
15 1 — | think actually & what we would --what we 15 hat'snot an advamaage?
16 would suggest isthat there is a distinctian between 16 MR, SFIYACEK: Chair Scon, Commissioner
17 a provision not being available w other CLECs and 17 Reha, that's e provision that we believe wes
18 it actually having adiscriminatory impact. Because 13 available to —
192 there is not, for example, evidence in the resvord 1% COMMISSIONER REHA: Whers, 0N your
20 that CLECswent into disputes and because they d!d 20 website?
21 not have zecess to the two discovery depasitions 21 MR. SPNACK: In a filedimezconneetion
22 that are provided for inthe —the particular 22 agreement, the on-site provisioning ream was
23 provision that you cite that they suffered as a 23 available.
24 result 24 COMMISSIONER JOHNSON: Later on. Just
25 COMMISSIONER REHA: S0 you fisel that 25 receily.
Paee 3| Page 33
| there should be testimony in evidence with respest 1 MR. SPIVACK: Chair Scott, Commissioner
2 to some type of manetary damage, 1€ you will, or 2 Johmon, it was actually filed inlbelieve January
3 some proof of some other CLEC damage for us to be 3 2001 as an interconnection agre4rnant — 1 believe
4 able to conclude that your failing 1o file the 4 that's the correct date . and approvtd by the
5 agraements and all ke other testimony evidence that 5 commnissiot ax that rime.
6 goes along with that was discrimination P G Chaic Scott, Commissiooer Reha, rhere are
7 MR. SPIVACK Chair Scott, Commissioner 7 twa other issues thar you've raised that I'd like to
8 Rcha, what we would sugsest i that the commission 8 sddr=ss. | mean, tbe first i3 the issue abour
9 look &t all of the factars, including whether or cot 9 whether or not thess were unilateral decisions for
10 there was an impacy, and that we beljeve that the = 10 the mast part by Qwesr | ghess we respectfully
11 there is some context that is provided by whether or i disagree. We think thaz there were twn parties to
12 not there is any cvidence of a discriminatory 12 each o fthese agreements There may have been --
13 Tmpact. L3 Well we think that there w e n two parries w these
14 COMMISSIONER REHA: Okay. Basausa it 14 agreananss and -
15 seemsit's kind of a circular argument. Because how 15 COMMISSIONER REHA: And | agras with you.
16 could a CLEC who deesn't know whether these L6 I don't think some of the CLECs here, the Ones rhat
17 provisions arz available to tican 2omta inand prove 7 entered into the special privilege agreements with
13 affirrmatively that -- tha and quanlify thelr harm? §] the company, haveclean hands here by any means.
19 MR. SPIVACK: Chair Scott, Commissioner 19 And, you know, perhaps we could -- should open up a
20 Reha, there — m -- jo many instances we believe 0 new investigation w look at thosc issues as well.
21 thar they couldn't because here wasn't harm; that 11 But there are circumstances here where Qwest made
2 rhey didn't — 2 the unilateral decision it ta file these, and
¥ COMMISSIONER REHA,; That begs the 3 there'sspecific finding of that effect in the
4 Qquestion, doesn't it? 4 ALJ's report
!5 LR, SPIYACK: Chair Scott, Canuniissioner 5 MR, SPIVACK: Chair S¢ott, Commissioner
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1 Reha, there are, Bbelieve, some provisions where 1 these provisions in many instances were available 1
2 that — that — the documents suggest that. | chink 2 CLECs in orher ways.
3 that that is - that & == Another -- Chair Scott, 3 MR. TOPP: Chair $eott.
4 Commissioner Reha, another issue that you addressed | 4 CHAIR SCOTT - Mr. Topp.
5 is sort of on a going-forward basis what tw da. You 3 MR. TOPP: If it would be possible for
6 know, I've tried to autline the remedial steps that 6 us. there were a couple ef issuas raised rhar 1F we
7 (Qwest hastaken. And | believe thar those are = 7 could have a moment @ discuss kind of before we
8 thet those goa longm y ~ ~ w a r addressing the 8 wrap up OUr presenmarion --
9 concerns that the commission may have. Qwest 9 CHAIR SCOTT: Yeah.
10 cerrainly is not, however, averse T whatever the 10 MR TOPP: -- we would appreciate thar.
1 commission feels k& recessarv from the standpointo f 11 CHAIR SCOTT: Yeah, that's N0 problem.
12 a compliance agreement or some kind of compliance 12 Okay. How muchtime? Da you want us w take a
13 piece to ensure that that process is working 13 break or what do you want?
14 correctly. 1 donotwant m leave anyone with the 14 MR. TOPP: Yeah, if we wuld take a five,
15 impression that Qwest has any objection o amy such 15 ten-minute brezk, that would be great.
16 provision. 16 CHAIR SCOTT: Let'scome back ut 10:30.
17 COMMISSIONER REHA: | appreciate thar. 17 Its20 past. Let'scome backat 10:30 We'll take
18 MR. SPIVACK: Chair Seott, Commissioner 18 abreak.
19 Reha.just one ather — one other point 1 think that 19 (Whereupon, arecess was held from
20 bean noting is that wirh regard o the provisions 20 19:20 am. to 1035 a.m.)
21 at isse n this, the only testimony Erorn CLECs that 21 CHAIR SCOTT: Allright. Let"scome back
22 they would have been interested or would haveopted | 22 topether after our break. Go back to Qwest,
23 into the nonmenetary provisions retated to the 23 Mr. Topp.
24 on-site provisioning ream. And yet we thought it 24 MR. TOPP: Yes, thank you, Chair Scott
25 was interesting that in the record and m the 25 ljust wanted to follow up on a couple of points
Page 33 Page 37
1 hearings when asked the CLECs sated that they did 1 that you raked Specifically with respect to out
2 pot review the Tded interconnection agresment and 2 exceptions. | mean, first of all, | wantto stare.
3 that they did not know that the anr-site provisioning 3 you know, we're here h a context where we've 2ot
4 rean had been filed And wc believe thar that's 4 concerns about an erder and we're facing significant
5 important because, you know. wirh regard to the one 5 peralties, and so we're raising those CONCernsas a
6 provisionthat they were fogusing on. they did 6 part Of rhis proceedins,
7 not -- the CLECs did not 1ake advantage Of the fact 7 But, Chair Seott, you asked a question
8 thar that had been tiled, been made publicly B about Who struggled wirh these partictlar issues,
9 available and seek 1o opt in. 9 and I think that does wrn to a heart of an issue
10 Chair Scor, the basic themes that you've 10 that wctc reatly addressed within the company. |
11 noted that cutrun — run throush ser submission are 11 mean. the faet ofthe mamar is when these
12 that there: was not a standard. that there was 12 agreements were in place --
13 evidence of — there was evidence of confusion. 13 CHAIRSCOTT: Talking&ut cvidence n
14 There has been evidence of confusion, if you look at 14 the record. | dan't want after the factcome tell
15 the way that the state commissionshave approached 13 the commissionerabouthow the lawyers sruggled. |
16 thiswith the way the parties wied to definc their 16 want evidence in the record that justifies this
17 filing obligatians; that the evidence lacks, we 17 legal theory that is basically the catire
18 believe, evidence that — the hearing evidence lacks 13 post-hearing brief,
19 a showingthat there was a knowing and intextional 19 MR. TOPP: And my point is is ar the time
2 decision not file these provisions. And, perhaps 20 that these agreaments were emtered into, the peaple
21 most importandy, hat the findings that the ALJ 21 that should have been struggling with these issues
22 made regarding discrimination we believe should be 22 within the company were not. There was not an
23 examined because they need to take into account he 23 internal formal process mn place for making these
24 evidence that Qwest submittedregarding the 24 sorts of decisions. And what | really want to make
25 provision of servicesto CLECs and the fact that 25 clear to the commission iS we have - you know, we

]
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have broughr formal eontrols in place, we've gatten

Pare 30
And [ have totell you T would nor have

| I
2 the people who should be struggimg with these 2 known Audrey McKenney was abad apple. Iwould nar
3 issues involved in these issues. We"re open when we 3 tave known. And you can give me this list of names
4 ger 1o the remedics portion of this proceeding to 4 rhat you'v= replaced and things you've done. 1
5 making sure thar that iSan open process in which, 5 wouldn't know when the bad apples are. And that
6 you know, interested parties are involved and can 6 tells methat Ireally am not in & position where 1
7 see what we're doing and are comfortable with the 7 can fashion the managementthat can suecessfully
B way we are approaching these issues. And | wanted 8 pull this off under the federal act. It just tells
9 10 emphasize that [ think the concerns that you have 9 me thar maybewe nced new blood. Maybe we need new
10 raised are concern that we 43 a company are 10 peopletodo it
11 addressing and will continue t¢ address on a 11 MR. TOFP: Wecll, and ] think, you know,

12 gaing-forward basis. 12 we have put in new people. So rhereis ~ 1 mean -
13 CHAIR SCOTT: But how often will we do 15 CHAIR SCOTT: Again. Again. Yousee,

14 this? Howmany rimeswill we do this? You know, 14 again. And when docs this commission say they just
15 1 —-1sathere at the U § WEST/Qwest merger, and | 15 can't do it; they can't get the jab done? Seven

16 would have separated U S WEST because | didn't 16 years in February since the passagz of the act.

17 believe U 3 WEST had what it took to meet its 17 We're still sitting in Minnesoia hearing about how
18 responsibilibes under tha federal zct. | thought 18 you're patting paople in who hopefully will get the
19 i proved it time and rime again. And people looked 19  jobdone.

20 at me like you might a senils old grandfather and 20 MF. TOPP: And a lor ofthr issues that
21 paned me on the hand ad smiled and said, Well, 21 have been raised over the last scven years chete
22 just —youjust wait; Qwest is going to do bettar, [ have been temfic strides madr by our company 10
23 it will be all right: Qwest isgoing to do hetter. 23 addressthose issues. Lfyou leok at our wholesale
24 So I said, All right, | won't pursuc it; I'!l -- 24 performaase, it has improved dramatically, Ifyou
25 Il wait and see whar {rwest docs. 25 look gt investrent withm the state —
Page 39 Page 41

1 This docket to me is a docket rhar needs 1 CHAIR SCOTT: But now we know thal the
2 to open the eyes of one of two parties; either you 2 wholesale pecformance didn'teven have all the

3 or me, this commission. Somebady’s eyes need ro be 3 performance data N it because you had deals with

4 open. Either you need to say, Oh, my god, we 4 CLECsthat said they'd kesp tr ot

5 screwed up: or I need to say, Do we want this kind 5 MA . TOPP: That--

6 of phone compamy in our state. Becaue now we've 6 CHAIR SCOTT: See? So, you know, there's

7 given Qrwest same timme. We've given Qswest time to 7 a big credibility issue here wita you folks.

B show thar they would be differant. They are ] MR TOPP: Well —

9 different. They're worse, They'Ts better at it 9 CHATR SCOTT: And it's not supposed to
10 beenuse theyre smarter, but they'es worse. And 10 affect 271. No. The marker's open. Weh sitting
1" this decker shows that it s@rted as soon as you 1 here today. but the market's open because youve
» came into Minnesota. ] changed ¢veryiiing going forward. | mesn, come on.
13 And so for you o sit rhere rcday and 15 MR_TOPP Asto the accuracy of the
14 tell me abrut these remedial measures you've taken, 4 wholesale data, that's b=ep an issuz char has been
15 I have to tell you ir ringskind ofhoilow, just t5 addressed repeatedly as & part of the OSS
16 Like it rings hollow to hear that now you've gat l6 proceeding. Wc — And it certainly does inefuds
17 Richard Notebaer at the helm. Because Joe Nacchio |7 performance thar relates 1o the CLECs that are at
18 was going w be diffarart And | went around and 13 ISSUE in this case, and we have addressed that as a
19  told people that [ believed it. Ysah, ir's gwing 19 parof thet proceeding. 1 K that -- Having
20 o be different, it's gowng 10 be tetter, It's not. 0 said that, | think it's critical you how, we act
21 And sp | think there'sa big issue for v within astatutory framework, and rhatis the
22 this commission moday thar goes well beyond mongy, 12 Telacommunications Act of 1996. And we'vcgot to
23 and it goes i is this the kind of phane company we '3 guwve that an opportunity® work. And we think that
24 waat in our sfare. Because vou h o w what, we don't 4 the types of conels that we arc talking about
25 have to have it We don't bave to bave it. 5 hers, along with the other component pieces thar we
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have talked about at length, will give that an

Page 44

guidance on the question, relies on the language of

I I
2 opportiaity to work. 2 the statute, In essence, the FCCs decision in this
3 CHAIR SCOTT: Is Qwest concluding then? 3 matter can be surmmsd Up in three words: Read the
4 MR TOPP. We are. d statute,
5 CHAIR SCOTT - All right. Any ather final 2 Every independent parr?: who has taken the
6 questions for Qwe=st? We can always ccme back. 6 time to look ai the question. With the sale
7 All Fight. Who would like to go nexr 7 axceptign 0f Qwest, has arrived at the same
8 then? Who kmaws the song Everything Is Beautiful? g conclusipn. Each may have used words that are
9 Anybody in the room know the song Evarything Is 9 slightly different, but the final anatysis is
10 Beautiful? Mr. Stanick does. Who putit in the 10 exactly the same. Now, this isimpormant for rwo
It ATE&T brief? Mr. Witt? There is none so blindas he | 11 reasons, First, it astablishes that the standard
12 who will not see. That's a linz from the song iz for filing is elear and always has been clear And,
13 Everything is Beautiful. We sang it at my sixth 13 secondly, it establisher that Qwcsr's defense in
14 made graduation. | read that and went, hely crap, 14 thii matter is fabricated and intended notto
15 that's a great line. 15 elucidate or shed light on the issue, but rather to
16 MR. WITT Well, frankly, Your Honor — 16 raanulaciure confision,
17 CHAIRSCOTT Use your microphone, 17 Qwest’s petition for deelaratory ruling
18 please 18 before the FCC was merely part of that strategy and
19 MR. WITT: Frankly, M. Chairman | 19 wzs clearly intended 1o delay matters and obscure
20 didn't know it came from that song, 20 the Issues. The FCC has now thoraughly rebuked
21 CHAIR SCOTT : 1 believe it did. 21 Qwest and ity position a0d has astablished what was
22 M R WITT: | thoughtthat it came firom 22 actuallyclear all along; that thiscommissioa has
23 the Bible, buz I think everything comes from the 23 jurisdiction over the filing and approval process
24 Bible. 24 and that th= standard for derermining which
25 CHAIR SCOTT: You wets wving to be 25 agreements MUSt be filed IS clear and always has
Page 43 Pape 45
1 biblical. You ended up being pop. Nice ay. 1 btcnclear. An4 by the way, Verizon, SBC, and Bell
2 MR. WITT: Ir's okay. 2 South evidently don't have the same difficulty
3 CHAIR SCOTT: Nice try. All right. 3 r+ading the stature and complying with the statute
4 Mr, Witt, do you wanr to address the commission? 4 rhat Qwest apparently does.
5 MR. WITT: | would be pleasad to, 5 Neow, using thar standardthe ALJ has
6 Mr. Chairman. And | would ask if you wen! the long 6 determined that Qwert repeatedly vialated the
7 version Or the short versioa because 1 hare -- 7 statute and that thesa viclations were intentional
8 CHATR SCOTT: | could show you the stack 8 and thar penaldes zre appropriate. The zviden¢t in
9 of paper = 9 the record taoreughly suppocts all three of these
10 MR. WITT: Yeah. 10 comelusions, The fact that the standard was clear
11 CHAIR SCOTT: -- ther this commission has 11 all along holsters the conclusion that Qwesr's
12 zone through, and | weuld hope you would have your 12 conduct was Md cantinues 1o be willful and
13 answer. 13 intentdaonal. Qwest went out of ita way to violats
14 MR, WITT: Okay. (n that case the sham 14 the statuta and keep the agreementz out of the
15 version. Firstand forameost i is clearthat the 15 publiceye. Qwest then resorted to ¢laborate means
16 standard for determining which agreement should be 16 t0 construct a défense which aitimately could not
17 filed and made subject w6 the approval and pick and 17 withstand even the brisfest scrutiny rom an outside
18 choose provisions of the tzderal act is derived 18 party, including the Tepartment of Commeree, the
19 directly from the language of the satute itself, 19 lewa Board, the Arizona Corporation Commission. and
20 The ALT's erunciation Of that standard is based on 20 the FCC n=elf. So you have a clearstandard af
21 the statute, The lowa Board"sitssatan of that 21 willful vialarien and a fabricated defense.
22 standard is Hizewdse derived dirsctly from ths 22 Now, the benefitsthat Qwesr derivid and
23 swmtute. The expression of thar Statute by the 25 hoped to further derive from its actions are also
24 Departmentof Commerce comes from a Cl0oSe reading ¢ | 24 clear; a handicapping of certain eompetitars, such
25 the same statute. And the FCC. n giving its LY as AT&T; 2 silencingaf other comperitore, SUCh as
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] Eschelon and McLeod; rhus facilitating Qwest's entry | tens af millions of dollarsif e same discount

2 into the {eng-distanes market while eirmumventing 2 were applied across stat: lines & the Eschelon

3 the requirement that i0 own local market first be 3 agreement provides. !
4 truly opened. 4 COMMISSIONER IOHNSON: Qwest said you
b Now, in this context the damage done to 5 were too small a company.

6 competitors is also clear. It'Sas clear as the 6 MR_ WITT: With = Mr. Chairman.

7 benefits to Qwstare. And in the interest of time 7 Commissioner Johnson, wirh ail due respect ta Qwest,
8 I'n focusonjust m e or two sxamples relating only 8 they're wrang., We belicve rhar we would be able to

9 to AT&T. The clearsst a0 most egregious of there 9 quatify underJustaboutany kind of qualit —
10 examples COTES by cxaraining Qwest's reatment of 10 quansity discount, volume diseount, however you want| ,
11 Eschclon beginning in the year 2000 to 2002 time 11 to phrase it. That's -- That's our position.

12 framz and comparing that to Qwest's treatment of 12 So not only is Qwest's discriminatory

13 ATE&T during the same period. 13 treatment egregious. but the resulting damages are

14 In November 2000 Q#st entered i its 14 huge and easily calculated, at icast in this
15 consulting agreement with Eschclon. According to 15 particular instance.

16 the lanzuage of that agreement Qwest was to pay 16 Let's take one other example, and that is
17 Eschelon for consulting and netwerck-related services 17 the small CLEC agrasment pravided that Qrwest would
IS relating to wholesale service quality for local 13 allow those CLECSs w pick and cheese any provisions i
19 exchange service. The payment for these services 19 available in negotiated agre=ments in states other

20 is, in aword, astonishing, Ttamounts to a 10 20 thaa Minnesota and irmpart those provisions iNto
21 percent -- It's an amaount equal to 10 percent of all 21 agreementy stfecdve hUE. Qwest's standard

2 purchases by Eschelon from Qwest. So Eschelon 22 procedure at the rime was to limit pick and choose

23 begins its consulring role and receives what amounts 23 to existing agreemeant in the same siale and not

24 to a 10 percent discount on all of its putchases. 24 allow this kind ofimport - {mparation. AT&T )
25 The relationship begins in early 2001, for all 5 would have benefited enormously from the ability 0 |-

Tage 47 Page 49

1 intents and purposes. and was slated @ corilnue 1 opt into agreements from other 3tates,

2 through 2005, 2 CHAIR SCOTT. And that agreement got

3 fran September 012000 thraugh May of 3 filed with every provision except the one you just

4 2001, virtually this same tihe period, ATRT is 4 said.

5 repeatedly seeking cooperative testlng ofthe UNE-P 5 MR WITT: Yes, Your Honor.

6 platform, operating platform wirh Qw st But 6 CHAIR SCOTT: Yeah. )

7 instzzd of welcoming such participation with open 7 MR, WITT: That's correct. Moving along.

8 arms and E 1 percent discount on purchases, Qwest 2 Il skip the other - the orher cxamples. | 1
9 comtinually stalls and hinders AT& T3 attampts 9 could = I cwld go on and do this with «ach and

[0 accomplish this 1sting. As thiscommisslon iswell la evary one of the agreements. The ALJ has prepared

L1 aware, AT&T was f o r d io licigate the matter, and 1 such an analysis in his rcpert. And, again, Qwcst

L2 the commission reached extensive findings of 12 has clearly engaged in a pattem Of anticompetitive,

13 willful, intentional miscemdust on Qwest's part. In 13 diseriminatory conduct imteaded to hinder cerzin

L4 other words, at exactly the sarme time Qvest was |4 compenitors and silcnee others,

s cooperating wirh Eschclon with regardw wholesale |5 Furthermore. Qwcsr'sefforts to sliminate

16 service quality for [ocal exchange service and 1 this discrimination goiang forward have been, in our

17 paying Eschelon, Qwest was also flatly refusing to |7 opinion. Musary. Nowhare in Crwest's proposal for

18 provide AT&T wirh UNE testing under a grsexisting '3 corrective action is there any suggestion of

19 contrast, testing for which AT&T was m pay. 9 independent gversight, audits, orreporting '
0 | cantel! you also that AT&T would have '0 requiremnants, althoughwe imdecstand now fran what

1 leaped at the chanee w obtain what is esaentially a | Mr. Topp and Mr. Spivack have said taday that thev

12 10 percent discount on all purchases from Qwest. 12 would haveno objection to thaf or at least that's

'3 Applying this discountto AT&T's purchases in 3 myhearing ofwhatthey've said. But they never

'4 Minnesota alone would have resulied in savings Of 4 sugpested it in the first place. Qwest claimas to

'5 millions of dollars for AT&T and its customers and 5
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first place. bat it's proposed fix amours to an
unsupervized promise never lo doit again. Inview
of the depth and breadth of Qweat's efforts to
foment discrimination, Qwest's prorises 10 steg it
now are empty.

Now, the remainder of my remarksrally
go to the penalty phase And so | -- 1 will forego
thase, other than 1o think in terms of the ninth one
here. Under the statutes, and the section is
Minneseta Statute Section 237.462, and this would be
subdivision 8 where it speaks in tarms of other
facters that justice may require. Inthis regard
AT&T would ask this commission to look at the
quality of Qwest’s excuse here. It's a flimsy one
tobesure.

Qwesr staunchly claimed that the standard
for determining which agreements to file was
paenexistent, despite being told by the lowa Board.
the ALJ here, and even the FCC that the standard is
clear. Qwesl continues to maimtain that the
standard s nat just unclear, it's absent. ThiSis
an excuse that nev4r should havebean raised and
that wouldn't have been raised if Qwesr were wuly
aperating in goad faith. Quest's excuse here, in
fact, b a reflection ofthc continued bad faith

Al

Puge 52 [0

Reha, ! believe — first of al, yes, I believe that

the record i replete with different instances of
discrimidon, concrete instances of
diezmmination. One ofthe things that, in fa, |
am concerned with IS the fact that there should be
thll disclosure ofwhat the terms and conditions of
each of rhese agreements might be. Inother words,
it's very difficult for any CL%C to opr intoan
agreemen! when that CLEC doesn't have all of the
available facts at its disposal. And pne example of
this might be having a ream on site from Qwcst to
4558ist id intercomnection difficulies, servicing,
ordering, thinga like that. If you don'tknow the
costs that are involved in something like that, if
¥ou don'tknow the expertise thit a particular team
might be able to bring. then e idea frankly, of

having a bunch of Qwest employees wandering around

your facilities iS very discomforting. |don't - |
think that that's -- there iS some apprehension that
would be associated with something like that unless
you're able 1cdetermine exactly what their role
might be. And there's -- the filing rhar

Mr. Spivack spoke about does netbing to provide the
deprh of information that would be required to make
that kind of'a decision even initially to begin

|
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which permneates Qwest's behavior throughout, and
this commission should net allaw such behavigr to
persist.

AT&T, for the reasons st=red here and in
jts briefs and resdmony, respzcifully arks that
this cormission accept the ALI's report In its
entirery and without modification and to impase upon
Qwesr the maximurn penalties allowable under lavy.

And ar this dme I would be pleased to
respend to any questionsyou may bave.

CHAIR TT: All ight. Thank you,

Mr. Witt.

Questions arthis point?

Commisgioner Reha.

COMMISSIONER REHA: Yeah, | —just a
question. | would Like you tocomment, if you
could, on just the general sense in the hearing
wanseript and testimony in evidence that was
sunmirted of evidence of discrimination yersus the
per se discrimination argursent. Because you -- you
just went into detail onhow the impact was
discriminatory agamst AT&T, and I'mjust woddeting
if that was 1n the record and whether there was
other types of evidence in the record.

ME. WITT: Mr. Chainnan, Commissioner

o-com\lmu.hr.ampacom\nombwm—

Vs g —

Page $3 !

negotidlions on some - on &o issue Such as thac.
So that's onz aspect of this.

Now, the other aspect Bthe notion Lha:
when you kave established dissoumis forvolume users
and excludad certain users whose volume does axtend
to the appropriare levels, that is discrimmanan,
and it does hinder not only the individual
competitor, bur competition generally. And so the
instancesof disarimination arc very soncreis, very
tangible, and (hey ara all documentzd onthe record,
I believe.

COMMISSIONER KOPPENDRAYER: Mr. Win, arc|,

you suggestingthar -- that the ag: provides for
further disclosure bevond the filing ofrhe cemplete
imercomenion agreements? Whenyou ask for full
diselpsure, you're asking for something more than
what the 2ct calfs for?

MR. WITT: Mr. Chairmen,Comunissiuner
Koppeodrayer, N0, the answer io that is absolutely
not. Y'm nor asking for anything more than whar he
federal act would require. and rhar would be the
actuzl agreemenithat's been -- that's been
negonaed --

COMMISSIONER KOPPERDRAYER: Right.

MR. WITT: -- barween the two companiss,

|
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1 So full disclosure would, in my mind anyway, extend I if = ifyou decide w dothat, certainty it is weil
~ to whac's in the agreement and N0 — 2 within your authority. And 1would prefer ta remain
3 COMMISSIONER KOPPENURAYER; ltdoesn't -| 3 neatral on that —
4 MR. WITT - — 2nd no fusther. 4 CHAIR SCOTT All right.
> COMMLISIONER KOPPENDRAYER: 1t doesn't 3 MR. WITT: — particular -
6 require that somebody from Qwest explain the words 6 CHARSCOTT Fair enough.
" to you? 7 MR. WITT: .- issue,
8 MEL, WITT: Oh, certainlyneot. Although g CHAIR SCOTT: Falir encugh.
9 if, in fact, it were somethingthat were available 9 All right. Leis move on.
10 on a fairly widespread basis, then it seem obvious 10 Ms_ Lehr, did you want to go next?
11 to us thar ifwc wanted ta opt into something like 11 MS. LEHR: Yes. | havejusta few
12 that, We would have someone over at Qwast who would 12 comments to follow upon Mr. Win'scomments. | :
13 be able to answer further questions. But even to i3 guess the most important thing 1 would — that ! |
14 make that kind of a phone call and to make an 14 wanted to convey 10 the commission today isthe idea
15 inquiry. you bave (o kind of wnderstand what the 15 that, you know, this isn't Ssome sort of o paper
16 rerms and conditions of that would be. 16 diserimination, som=thing that's about Qwesr bur
17 CHaIR SCOTT: Any other questions far 17 doasa’l truly have an jmpaet on other companies.
18 Mz, Witn? 18 MCI has entered the markst in Minnesota and
19 Let me jusr ask My, Witt, I think before 19 thinks — and all the other 14 states and has dooe
20 Wi MOVe on — Is there anyone in the reain today from 2 so very aggressively. So with respect 10 some of
21 Eschelon? 21 the specificagreements = or Specific terms that
22 MR. WITT: Not that I'm aware Of 22 were contained in thess agreements, | wanted to
23 CHAIR SCOTT ; There's a couple of folks 3 touch on the discount. And a couple -- A few of the
14 back there who raised their hands. 24 issues that we have or that | would want to point
25 From AT&T's petspective, the eonduct of 25 ouT Bit's really impessible to quantify how many
Page 73 Page 57
1 Eschelan, what are your comments on it? 1 CLECs would have entered the market or entered
2 MRB_ WITT: That's —1Ivs adifficult 2 different areas of rhe market if they tiad had the
3 question 3 10 percent discount. 1 mean, in - There are some
4 CHAIR SCOTT: I'm looking specifically at 4 areas Of the (narket that are not prafimbla where &
5 paragraphs 94, 128, and 347. 94, 128, and 357, 5 CLEC can't make a profit. But if you factor in —
6 ME. WITT: witiowt — Mr. Chairman. 6 you know, if the 19 percent discount. which is a
7 without regard — without revealiag any bade s¢cret 7 fairly big discount when you're looking & the
8 informarim. this -- 1 have problemswith the g margins, you know, that are avnilable under the
9 contents of paragraph 94. | believe that thers are 3 rates we have, would have nerved other arms or
10 some -- somedifficulties thers, And | can 10 would haw come into the market had they had that
11 certainly -= | can ¢zrrainly understand a CLEC being 11 same opportunity.
12 N a position wiigre its —it'sreally up against a 12 And | think, you know, even beyond that
13 wall and faced with a decision as to how to best 13 the effect of the 10 parcent discount was that it
14 deal wilh on the one hand a moawpoly provider and an | 14 put money dirgetly nto other CLECS' pockets that,
15 the other hand competition from other CLECs s well. 15 vou know, other CLECs werent -~ you know, didn't
16 This dnesn't seem to me 10 be an appropriate answer, 16 have. | mean, it put money into Eschelon's pockets.
17 rhis Kind of behavior. | can't sanction jt. | 17 It put money into MeLead's pocker. And with, you
18 dem’t -- | don't know all of the details that are 18 know. a smugglmeg indusery, you know, that's
19 involved in thet,but it certainly does disturh me 19 important, And, you know, it reallv affects the
and = 2 competitivemarker that we have in Minnesota
21 CHAIR SCOTT: Youthiithiscommission 21 The other issue that 1 wanted to alk
2 should open an investigarion into the conduct of 12 gboat was the serviceagrzements. And | understand
23 gome ofthe CLECS involved here? '3 rhat Qwesr iS stating that these gn-site
24 MR. WITT: AT&T would not take a position 4 provisioning rears were — rhat notion was filed in
25 On rhar particolar issue. We believe that == that 15 an intercennection agreemeat. My understanding is
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that it wasn'tactually filed until there was some
department intervention. And at rhar point — It

was filed in 2001, Jhar agreement, the agreements
hsd been going ON for some time at that point. But

1 think the red issue with that K the type of

service that other CLECS were able te offer their
customers, | mean. there is no uay to guantify how
many ¢ustatners M U lost or other CLECS lost ar — 10
McLeod or Eschelon or 1o the other CLECs in thess
special agreements or how many customess Chwest wo
back because ouT service problems weren't fixad at
the same — you know, witis the same detail or in the
same time frame as some 0f these other patties had
their service problems fixed.

CHAIR SCOTT: Paragraph 142 actually
supports your — whar you'resaying. It's a Anding
abaut Sarah Padula of POPP Communicationswho sa
that POPP was losing sustomers to Qwest and Eschelk
and couldnt figureaut why. And, of course, then
t tums outthat it became clear why.

MS. LEHR - And on that note | believe if
you ¢alled up different CLECs and attempted to order
service, even though Qwest is required to provide
service within a few days, | think you would find
the people -- the companies are having to say, Well,

Page 60

of all, thar ifa trouble ticker isn't epened, that
data iS not being reported as part of Qwest's
performance measurés., And, B, it's another example
of where another company'scustomer is faking™
being taken care Of at the expense of other
campanies’ customers. And these are — These are
real problems, and rhey have aseal affect on the
competitive landscape in Minnesota.
{ have a couple other comments, but they
also relate |0 more ofths pemalty phase.
CHAIRSCOTT: All risht. Thank yeu.
Questions?
COMMISSIONER KOPFENDRAYER: Yeah.
CHAIR SCOTT: Commissioner Koppendrayer.
COMMISSIONER KOPPENDRAYER: Mr. Chair.
Ms. Lehr. you, without quantifyingin derail. talk
about the -- the poteatial damageto your company N
both being unable to campers and perhaps loss of
customars rhatyou havc as o result ofactionsef
Eschelon and MeLeod because, in fact, ir takes iwo
to makenn agreemant. Given that your company was
harmed, allegedly intentionally. by actions of
people from MeLeod and Eschefon, what remedics
rhould b used in the penalty phase to right the
wrongs that vou experi¢need because of their
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your service will be switched in a month, because wc
can't count on having-- you know, having the
service up and running. And, you know. as we've
discussed (0 ather casas, that becomes a reflection

on our company, not en — The customer doesn't
understand, you know, char it's not recessarily our
issue that is nor beimg handled.

And T suess the only other comment that 1
wanted t& make W8S -- is our CONCErn abart the
possibility Of oral azreements existing beyoad those
thar were flled, you koow, in diis case, and oral
agreemnents that may still exist today. [wasn'tat
the ROC personally, but I've been told tbar en one
ofthc panels Qwest did tacitly admit that there
were oral agreements that had been entered inte
benween the partes,

And, for exampile, | just want ro discuss
our toacern, you know, is based on some speeific
understanding of some exampies of what these oral
acreements are. Our understanding is that there am
some agreements that -- we've heard that there are
apgreaments where a party won't open a trouble
ticket; that they'll jusr ry and werk it qut
between, you know, the CLEC technician and the Qwes
techrician, And that affects us N two ways. First

SO®EIOW B W —
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actiens, notjust Qwest?

MS. LMR: Chair Scotr, Commissicner
Koppendtzyer, | think that the problem with that
question B — or the difficulty with that question
is that we don't— even though we would not — we
don't condonethe behavior of other CLECs entering
into these types of agnoements because every time
they get a customer, you Know, based an a special =
special clause or special agresment, that's a
customer that iS petentially taksn away from MCI or
AT&T il the customer was searching 10 g0 t someone
ather than (Owest  But | think Ntexms of remedying
our damages, those arc really only things that Qwest
has the power o provide. For example, the
10 parcent discount If you look — [fyou taok the
period of timve Inwhich Eschelon and McLeod received
that discount and — and Qwest was required o
provide us with the monetary damages, you know.
during thar period of time =~ beeause 1's not just
the monev we didn't get; 1t's because we didn't get
the money, we couldn'tenter this area or we didn't
have the same ability to capture cusiomers. So —

COMMISSIONER KOPPENDRAYER: So, i short
the only bad guy is Qwest?

MS. LEHR: No, | — Chair Scott,
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1 Commissioner Kappendrayer, I'm aot - I'm nor saying I soll et there Lrying 10 marker for customers and
2 that. T'm not saying tae only personwith 2 to redly rake — And that amount is incredibly
3 unclean -- or party with unclean hands i1s Qwaes. 3 meaningful, and the ladkof itis just as damaging
4 But the prablem is iS the party In which we would 4 omus as it i5en my orher company regardless of
3 nead to seek rernedy From the — would have tobe 5 size
6 Qweest because we don't-- we don'tuse Eschelon's 6 Thankyou
7 services; we use Crwest's services. So1fwe want 7 COMMISSIONER JOHNSON: Well, I —1t's
3 improved customer service or we want arefund. you 8 difficult. But thinkofthe small sqes; itsredly
9 know, Qwest is the pravider, not Eschelon and 9 tough.
10 McLeod. | mean, they gavethe discount. They put 10 CHAIR SCOTT Let's go to Mr. Alpert.
[1 the money In other CLECS' pockets. 11 MR ALPERT: Chair Seoty, Commissioners,
12 So | dent == You know, if their = If 12 Steve Alpert for the Departmtent Of Commerce. I'm
13 the commissionwere to determine that, you know, 13 going to keep my opening comments brizf; and then |
14 thay needcd to open additlonal investigation, | 14 would ge through and =y to address each ofthe
15 think that it would be as part of thattype of 15 points that were raised by Qwest, ifyou would like
16 investigatien thar the commission would want to 16 me to.
17 consider what type of remedies might come from other 17 Ifyou ignore the evidence, it's easy 1o
18 CLECs. It's difficult 17 -- It's difficult o 8 e it Qwest's way. Judee Klein found that Qwest
19 answer the question. 19 had engaged in a s&rizs of enticompetitive actions,
20 COWMISSIONER JOHNSON: Mr. Chair. 20 that Qwcst knowingly and intentionally violated the
21 CHAIR SCOTT: Yeah. Commissioner Johnsen, 21 talecom act, that Qwest gained and coropetitlon low
27 COMMISSIONER JOENSON; Commissioners. | [ 22 & aresnlt. He has recommendad penalriesbe
23 was just sitting here thunking about the companies 23 assessed and has recognized that monetary penalties
24 and the hours thet we've spent hen over the past 24 done will not cermexdy the situanen. The record
25 years, And today we hear from the larges companies 25 fully supports hia findings in this mater, Qwest
Poee 63 Page 65
I Bur I'nthinking of the smaller ones, the smaller | has once again beea shown to have placed s 271
2 companies that have beers 0N resale and hive come 2 reai] initiativeahead of la 25 1,252 wholesale
3 here ard pleaded far vacious things, and espeeially 3 abligations 11 has repeatedly violated ns
4 ifthey could havercézived a 10 percent discount 4 wholesale obligations. specifically to achieve those
5 over and above what they did have. And these folks 5 271 goals.
6 aren'theretoday, | notice. They -- 6 Qwest still doesn't get it. It cormmues
7 CHAIR SCOTT: Ch = 7 to deny today even the mostminor of unlawful
8 COMMISSIONER JOHNSON: -- don'thave ™ 8 conduct, despitethe evidence averwhelmingly to the
9 CHAIR SCOTT: — some of'them are. 9 contrary- As the chair poiated out, it bas been
10 COMMISSIONERJZHNSOWN: -~ the money ko — | 10 established through this docket and through the
1 Well. they're here. There, 1 recognize the face. 11 UNE-P docket that since Qwest started doing business
It Especiallyyou. And ey dom't have the money to be 12 in Mianesota N July of 2000 and evenwhile they
15 utvolved in this parry. But it — It'sa lift and 13 were trying to pet into business in Minnesota in
14 death situation for them. And 10percent is s large 14 2000, it has puposstully engaged in a continuous
1S rumber. 13 and angemg pattern of anticampetitrve bchnvior
16 CHAIR SCOTT: Yep. 14 intended to subvert the v ¢ y heart of the act, of
17 MS, LEHR: Chair Eon. 17 the laws of Minnesola, and Of the autharity of this
18 CHAIR SCOTT: Yeah. 18 commission
19 MS, LEHR. If { could just respond to 19 As JudgeKlein peinted out, money done
20 Commissioner Marsh -- or Johnsot's conunents, | just 20 will not carrect the proklem. Money done, aot even
2 wanted 1o riote that 1know rhar we are, ¥ou know, 21 $195 million, will change thii company's attitude or
22 considered a bigger company: but the -- you know, 12 its conduct. 1t will help, but $195 million pales
23 the 10 percent diseount, ifyou look at our company, 3 inCOMParison to what Qwest sees as its hrass ring.
24 we're obviously - IMsure cverybody's read the "4 And that's ome o two billion dollars per year in ]
25 news -- | mean. we'restruaaling too, yet wea'ra 15 additional revenuas. :
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I We ask rhis commission to adopt the 1 IN other states.

2 axtensive and well-czagoned repon of the ALJ and 2 Interesungly enpugh, they filed these

3 mave on D the business of trying to get this 3 other agreements. h e ones that they didn't

4 company ¥ understand this type of urlawful and 4 termminata, in al) ofthe states that they filed 271

5 anricomperitive behavior will net be tolerated nor 5 approval. Those arc available for pick and chaase,

6 will it be rewarded. 6 In Minresora theyee still mor. They're still

7 Moving on to some Of the points that 7 gitting there Yes, CLECscan look at them. Yes,

8 Mr. Sprvack raised. And he started aut 1alking B the CLECs candrool, maybe. They rook a lot of ment
9 about the FCC decision and talking about what 9 out of what was there. But they're still not
10 they've done NOW in the futwre, which seme of this 3] available. They filed - They formed anew

! i3 nor inthe record; it's mew information te us as 11 committee.

12 well. And he puts it in the context of all of this ¥4 COMMISSIONER JOHNSON: What do you mea:
13 was in the past; here'swher we're going to do in 13 they'ee not available'!
id the tuture, Well, | submlit 10 you chat past 14 MR, ALPERT: Well, they're not available
15 behavior IS the bast mdicator of future behavior. 15 under pick and ahiezse because they haven't been
16 And we've seen a lot of this past behavior. Sol 16 farmally approved by this eommission underthe act.
17 would respectfullyrequest die commission keep that 17 They were provisionally or condidonally submitted
18 in mind when lacking at what Qwest is proposing for | 18 ta thiscommission Ir's the, yeah we'll file them

19 the future. 19 if you tell us We havs to type Of position Pius

20 They talk abour puting new people in 20 they've taminated a number Of them. And I'm sure
21 place; that Ms_McKenney is no longer around. We 21 that wnil be discussed in the second phase in terms
22 heard that Mr Nacchio Isno longer around, and then | 22 of. you know. what do you do abour the tesrninated
25 we heard that Mr. Nagchio isback with some typeof | 23 apreements, There's been soma suggestion here

24 consulting agreement, Mr Davis isstll there as 24 already.
25 far as I'm aware. 25 "Theyfiled — They formad anew committos
Page 67 Puge 69

i They"ve indieaied that they'vs now 1 te ke care of things. And if you look at the

2 provided these agresments to the commission Wecll, 2 testimany, the only testimony in the record is char

3 in response to sur complaint. they provisionally 3 of Mr. Brothersen. And if you look ar his

4 filed these agreements. They t2rminated many, 4 testimony, he wain't sure what the old procedure

5 including the agreements with the 10 percent 5 Was,and he's not sure what the new procedurs is.

6 discount. Nobody told them w tepminate the 6 One thing he s kind Of sure about iz that the same

7 agreements; we asked tham to file the agreements. 7 people that were involved in making the decisioas in
8 Nor only did they oot just terminate them, they paid 8 the past are the same people that are making the

9 large amounts of money along with those 9 decisions in the future, including, o fafl people,

10 terminations, whlch begs the question once again {0 Mr. Davis and the Jaw and poticy graup.

11 abourwhat was in those agrexments and how valuable I Evarything ~

12 they were and bow expensive it would be 1o Grwest to 12 CHAIR SCOTT : s thag where this strategy
13 actually comply with rbe 1aw 2ad to do things right. 13 for this docket came out af? Come out of Denwer?
14 They've ndicated that thev've filed all t4 MR. SPIVACK: Chair Scott, by stratcpy do
13 new agreements. Well, if'salso meresting 1o noie IS you mean the legal positions that Gwest has taken?
t6  that what they toldthe FCC was rhat they were 16 CHAIR SCOTT Yeah.

17 filing new agreements m their other — 4l |7 MR. SPIVACK: Well, | mean, they've been
18 throughout their region, bur they specifically L8 developed by the outside counsel and inside counsel.
19 exempted out any terminated agreements. Sowc don't | .9 CHAR SCOTT: And the inside counsel is

20 know how many terminated agreem=nts in these other 0 located where?

21 states they've also not disclosed, and théy'rs not ] MR. SPNACK: The inside comsel has been
7 available for pick and choose And as was pointed 2 in ke palicv and law group.

out, the small CLEC agreement would have givea all 3 CHAJX SCOTT: In?
4 of the CLECs in Minnesota the ability 1a opz into 4 MR. SFIVACK: In Denver.
15 all of those agresments, all the secret agreements 5 CHAR SCOTT : Yeah. All right.
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point out the flex conTact, petition for - to get
relief from the tiling requirement. Qwst and
Empower (phonetic) had together gone to the FCC in
another dacker, & petition for forbearance, what we
call the flex contract docket— and we've pointed
out the cite to that in our briefing — and rhere
they ventto argue tq the FCC that there should be e
forbearance of the normal pick and choose
requirements; tratcompaniestke to emer into or
need to enter into business-to-business
relationships, and the pick and choose rule is
somzhow constainung. And our position kzs always
been thet you don't ask for forbearancs from a rule
unless you know there is a rule out there that
precludes you from doing what it iS you want te do.
And what is exactly -- what they've exactly done In
rhiscase, as we'veshown, is all Of these flex
contracts. (Qwest has determined these are
business-to-business contracts giving flexibility.
and they don't think they should be filed. But
instead of waiting for rhe FCC o decide this, going
to the FCC and asking them, they didit And as
they were being caught, they wenrt in and now they're
asking for the FCC to say, oh, it was okay.

Level ofdetail. Basically whar Qwest

Page 70
1 Mr, Alpert, |
2 MR. ALPERT: Mr. Spivack argues that the 2
3 FCC never set out a definition before. But the FCC 3
4 has acknowledged the same thing that Judge Klein 4
5 found before the FCC m e out with its decision, as >
6 the Iowa Utilities Board has decided; it flows from 6
7 the act. As pointed outm our briefs, Qwest itseif 7
8 in its SCAT had defined what an interconnection 8
9  agreement was. There were prior decisiom of this 9
10 commission that = 10
11 CHAIR SCOTT: By the way, when did Qwest | 11
12 do that? When did Qwest define intarconnection in 12
13 the SGAT for the frst time? That was a cookie 13
14  cumer SGAT; right? So. 14
15 MR- TOPP: We made the SGAT filing 15
16  ipigally in —on Octdoer 1st, 2001, 16
17 CHAIR SCOTT - October 151, 200 1in 17
18 Minnesota. When's the first time you filed it in 18
1% any state? 19
20 MR. TOPP. Itwould have been prior to 20
21 that. | —1 don't knaw the specific date. 21
2 CHAR SCOTT: HOW much prior? Quite a n
23 bit prior. 23
24 MR. TOPP: That's = T think thax's 24
25 correct. 25
Pagc 71
1 CHAIR SCOTT: Year and a half prior, 1
2 maybe? 2
3 MR. TOPP: Right. Whether it included 3
4 that provision or nor, T -- 4
3 CHAIR SCOTT: Let's bet. 5
6 MR. TOPP: .. I can't say. 6
7 CHAIR SCOTT: Lets bet. You wmt to /
8  bel? 8
9 MR TOPP: Ym not going ko bet. 9
10 CHAIRSCOTT: Qwest Wes able to define 10
11 interconnection N its SGAT well in advance of 11
12 pemingthis advice that it supposedly needed from 12
(3 the FCC And if Qwest had applied its awi SCAT 13
14 definitionto what we havc I front ofus, they'd 14
15 have been filed: right? | mean, that's about as 15
B simple as life gems. And it sure blows away the, 16
17 oh, my ged, we'reso confused argument. Allyouhad | 17
L8 todo js follow your own SGAT definition. 18
19 Nr. Alpert. 19
20 MR. ALPERT: Thank you. Chair Scot, 20
21 Commission. Prior decisions of this commission on 21
22 certain — certain jssues certaimly 1aid to restany 12
23 possible confusion, if there could havc been any 23
24 possible confusion. And | think that ane thins that 4
25 we had pointed out that | belicve the ALJ did not '5

Page 73

has beets saying all along is, We ean say something
as general as we will follow the act. andthat's
good enough. When you talk about amendment 8, the
amendment that talks abut the team that —the
on-site teams that will —thar will come out, those
arc very, very general provisions. The mear is in
these sectct agreements  And as has been alluded to
by the ethers at this table, Unless you ss¢ some
demil there, you don't really know whether it's
wonh exploring. Youknow,just kaving an on-site
provisioning ream you don'tknow what it costs, you
don't know what it entails. But the derail was in
the agreement With Eschelon. The derail was there,
and they decided notto file that If you teke
their argument (o its logical extansion, they would
never have 1o file anything with you because they've
aot something general out thert. And the ALJ
recognized that and specifically rajected rhar.

That gets to the same sarvice; well, we
gave everyone the same service. Now. saming aside
the fact that apparently you defrauded thase CLECS
when ¥gu told them you could cb semethiag special
for them when you entered into rhese agreements,
apparently now you're saying vau cant do anything
special for them. So everyone js freated the same.

PR S ———-F e
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1 But rhnt begs the question. becausethe CLEC who 1 lapclogize. T'm wying to follow tach of the
2 entered into an agreement to get semethiog special 2 points that Mr. Spivack made, and I'm having
3 also got the remedying that goes With it; the 3 difficulry understanding my notes at some point. I
4 enforceable agreement m come n and say. well. 4 think I coveted thar.
5 you're not doing it: you may be giving me the same 5 They say there wes no evidence as lo the
6 as Joe company, but it isn't good enough; we havean 6 knowledge that they had to make these filings and
7 agrecment that you give me A plus, not just A; and 7 that no wimess ever testified. We have evidence
8 sowe have a remedy. Whereas the other CLEC, | 3 and there's an aomey from Eschelon. We have the
9 guess they're stuck at looking at the website 9 =1 think it might be in paragraph 4. But there's
10 everyday and trying to figure aut today what arc our 10 an exhibit where we have correspondance From this
I rights, whaf are our -- you know, what is Qwest 1] attorney From Eschelon back to Qwest saying, Are vou
12 going to do for us today, as opposed & being abic 12 sure you want this language in here. words to that
13 t¢ enter into an agreement, an enforeeable 13 eifect; you know that that's poing to 1equire this
14 agreement,and moveon W things like providing 14 I0be filed. Al least that's the way it's been
15 service to customers in the state of Minnesota and 15 interpreted. Boom, the language from Qwest comes
16 not having to fight about how they're going 1 be 16 aut Of the agresnent.
17 able ta do char. 17 We have the small CLECs, as
18 The evidence shows that the only sruggle 18 commissioner -- or Chair Scott hag alluded to,
19 that was in Qwest's mind was how to violare the law 19 filing twa versians of the same document purpotting
20 and how not o get caught. 20 that this is their complete seitlement from an
21 I'mvying to skip through some of this 21 experienced company that knows howto put trade
2 thar others have addressed so that -- They talk 2 secrel or confidential or somethingin theee, and
23 abour the FCCs dazision; char, again, all they bave 23 yet there's this second version our them that
24 to dois put a general staterment on their website. 24 comtains the very provision that is of interest to
25 | don't think that's what the FCC said. Gemerally 25 other CLECs and that is being able o opt inta other
Page 75 Paas 77
1 available doesn'tmean you pur a gencral — genersi 1 agreemenis. And it's notjust the fact that =
2 statement of what you're willirg to do onyow 2 There's some argument being made here tet. well,
" websireand maks it availablc. Generally available 3 this was an agreement to do something in the firture.
4 | think means Fyou havc a specific agreement, you 4 But asthe A U | think poimed out, there's
] make it generally available to everyone by putting 5 something ta be said for knowing what you're going
6 it on your website. And we don'thave anything— | 6 to be able1o get in the future. You don't have to
[ would state lor the record, the evidence in this 7 waste your Eme and resources N hying to
8 case will establish that there's not one of the 8 accomplish that. 1 think the date in rhat contract
9 provisionsthat we have complained abour in this 9 where this provision, this ability to opt Nwas
10 case where Qwest did that. At most Qwest made some | 10 Kind of tied into the AT& T interconnection agresment
1 of there documents — they handed out scate of these (B going into evergreen status, Which, as we all know
» documents to some CLECs But none of these 12 firom other dockers, Qwest was taking the position
13 provisions were ever generallyavailable. So wen 13 that nore OF those provisions would be available fur
14 if you rake rhat interpretation From the FCC that (4 pick and choose. Well, what better siteanon to be
13 that would somehow meet their requirementsor they L5 in for a -- especially for small companics than to
16 can meet the requirements under the law for thase ¥ say, Okay, now do | have to wait for AT&T to
17 spexific types of provisions I this specific type 17 renegcotiate this; we can't afford to do this: or can
18 of way, thcy never did it here. So it'sa what-if |8 | see what's available in ons of 13 other states
D situation. Itdoesn'tapply to my of the facts in I8 whera someone may have already negotiated this .
D this particalar case. 0 nal we can opt into those. That gives them
2 The FCC order does not address | additional options thar Were not availableto anyone
2 discrizination other than 1o sgy they're against ir. 12 else or thai they didn't know might exist sut here
5 And Qwest, | think,knew that as well. '3 thar they could negotiate for themselves.
:; OfimmT?e - Q_WESt argues it goes to heir lack 4 We have the =Mr. Fisher's testimony
: & thin = that -- I'm rying -- T'm sorry. 5 that he spectfically asked thatir be putin
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1 writing, and he was specitically told, no, others | believe Chair Scon broughr it up = Lef's see here.

o might want it; others might be interested in it. 2 I'm trying to find it. It might be one twenty ™

3 CHATR SCOTT : And 1hat -~ that puts 3 128 | believe you --finding 128, referring to

4 MecLeod in a different position, in my mind at least, 4 Exhiibit 226, | believe. You've got that

5 than Eschelon, that -- that alone. Because 1don't 5 correspondence going back and fortfiu

6 view McLeod as being quite as much of a 6 Yau've got Ms. Padulaand Mr. MeMillin

7 coconspirator in the sneakiness as Eschelon at least 7 testifying they went 1o find out about this stuff;

g om paper appears to have bzen. Do you think? 8 they couldnteven findout the basics. S0 whcnyou
9 MR. ALPERT: Chair Seott, Commissiaa, I'm 9 talk about something being generally available, when
10 not happy with either company | mean, | understand | 10 you go and ask them, you cant -- you get a Oar
11 what's been diseussed here; and I'm surethe 11 out, We're ngt telling you, there's more specifics
12 question will come up, well, then what do you do 12 here; there's more detail fhere; we're not going to
13 about it? And | guess My respanse right nowis 13 tell you.
14 let's deal with th bank robber, and we'll de=al with 14 You've got the division of contracts.
15 the getaway driver and the lookouts after this. Bun 15 And there's evidence in here that there were
16 we've all been very busy thissummer, and we're 16 discussions going back saying, Well, you kriow, we
17 tryiag to deal with this right now. Bul — And we 17 should split this up into contract A and contract B
18 appreciate the level Of cogperatioa rhar we have 18 because this ene has a stronges likelihoed of coming
19 received from those companies during this 19 ta tight than thisone. So that's the kind of
2 investigaton. it doesnt, in my mind, completely 20 struggling that Qwea went through in terms oftheir
21 forgive the conduct It did take two. Ard you 21 obligations under the act.

22 know, you may find at the end 0fthe day that it was 212 We get to the discussion of
23 agun to their head But shert of a gun 1o thcir 3 discrimination per s¢ and thar Qwest's position is
24 head these people knew what Gwest's obligations 24 rhc FCC requires an agreement-by-agrsamant
25 were as well. and they kmew that belping them do 5 determination that thevs was discmination per se,
Pape: 79 Page 81

I that was nat the right thing to do. I 1don? .. Again. [ don't think the FCC specifically

2 CHAIR SCOTT: Areyou comforuable 2 addressed that point.

3 representing o the COmmissiontoday that the "y Again, none of these provisions werc

4 department Will take alook at the behavior of the 4 generally availablc. At most some things were

3 CLECr involved here? 5 passed out a there was word of meuth or you had h e
6 MR. ALPERT : [ will confirm it, bur I'm 6 publicly-fded amendmentsthat had very little flesh

7 fairly comfertable. I'm gatting the iotmediste 7 on the hene. We're going o have a procedure; we're
8 nod =- 8 going (o agres to a pracadure, Well, they did and

9 CHAIR SCOTT: All right. 9 they did, but nebaedy found out any more detail. Why
10 MR. ALPERT = frommy clignt that we 10 would anyone think that thare was anvthing more out
1 will. [ thare? 'Theywould have expected it to bt filed.

12 THAIR SCOTT : All right. All right. 12 _ As M. Spivack said - even admitied in

15 MR, ALPERT: We have Mr. Dearhardt and t3 his earller comments, that, you know, they filed the
14 his testitnony regarding his contasts wilh M1, Kelley 14 agreememts herc. They'renot available for pick and A
15 From then U § WEST sgarding the Covad agretment and [ IS choose: but & least, you know, they can be uszd for
16 whether it should regnain canfidantial or not. Keep 16 nezotation. Well, that's == that's part &f the

17 in mind acouple ofthese agreements dan’t have 17 discrimmation Perse. They're not our there.

13 confidentiality provisioes. It was specifically '3 People can't look 2t them, companies can't look at

19 agreed, at Jeast by the CT.EC, that it shouidn't be 19 them, and they can'tnegotiare, If you don't know

: confidential; yvet Qwest decided that thcy would make 0 that Qwest is aven offerling discounts — 1 mean, if

2 itsuch. And you noticed — You remember the bartle H you listen to M. Rixe or MS_McKenney, We don't
2 we had at the outset here asw what was going to be 12 offerdiscounts. Well, why would you go ask for

3 made public and what wasn't going 10 e made public 3 one? Me _Rixe, can we get a disceunt? \\& don't

l despie the positions ofthc CLEC. We have the 4 offer one. Well, thats not wue. And if they knew

15 Eschelon letiers, and we're talking about —and 1 3 thatthese agrzements were out there,even ifthey
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1 couldn'rraday qualify, at lcast thev knew what the 1 companies had known what the true up-frant costs
z around rulcs were- 2 were and if the other companies knew about the 10

3 And | guess the question that 1 might ask 3 percert discountnot just for the UNE-P lines, but _
4 of McLeod is: If you knew that you sould get this 4 across the board and across not even Qwest'sregion |/
5> smme volume discount of 10 pacem by committing to 5 but our of regien, ifthey had known about these 1
6 €130 million in purchases, why wuld you ever agree 6 things, there™s got 10 be some companies qut there

7 to §430 million? Why would you - Why would you 7 That would have inquired further, would have

8 suck your ¢ompamy's neck out for an extra 300 3 negotiated further. Companiesmay have joined

9 million if you knew you could zet it for 1307 Well. 9 together in orderto be able to come upwith there 3
10 they didn't kngw they could g o it for 150 because 10 volume discounts. We don'tknow. Why? Meny of
11 it wasn't filed. In Fagt, there's cormespondence 11 these companies arc M longer around. and Qwest
12 in thete - | qan't recall the exact exhibit -- 12 cever made it public.
13 where they were nor happy about h e fact they 13 A lot has changed in the last two years !
14 couldn'r get mcst favored natjon meatment. They 14 on the financial simation ofthese companies and
15 wanted the best of all worlds as well. 15 their ability to do things. Two years ago money was |}
16 COMMISSIONER KOPPENDRAYER: Yourenotir| 16 flowing. These companies may very well have been
17 foreign policy oo, are you? 17 able to get into thismarket, Bur Qwest decided to ;
18 MR_ ALPERT: So. Net inday. Again, they 18 choose who thcy wanted to do business with and under |-
19  cleim thare's NO discriminationjust because it was 19 what conditions. '
[0  netavailable to opt in -- inta for pick and choose, 20 We dan't think there has to be need of
21 but we believethat thar's not the case. As 21 aetual suffering to be pmven in this particular !
2 heard - As you've heard today AT&T believes that it 22 case. Qwest Is confusing harm enéd discrimination
23 could havc opred inte it There is iestimony in the 23 Agaln, knowing that you have an enforceable right
24 record of same of the discrimination agrinst AT&T 24 versus looking up your rights everyday on the web is
25 from AT&T's witness or the wimess from AT&T. 25 worth quite a bit

page &3 Page 85 |

i Again, McLeod may hnve been discriminated in this 1 As Mr. Wit point out, other state

2 case because they enuld have opted in for $150 2 <ommissiods aren't confused nor are other RBOCs,

3 million in tomal purchases, not 450. 3 LLECSs, or any orher company. If you take a look at

4 The McLeod apresment, by the way, doesn't 4 the corrments that were fded im rhat docker, and

5 even require UNE-Star, that you get UNE-Star to get 5 we ~ thar's in OUr ~ it's in our brief poiniing

6 the discount. The Eschelon agreement tas a 6 out ths docket, rhc FCC docker on declaratory

7 provision in there that talks about TME-5tar, bur it 7 judgment, Qwest was alone m its position. add

8 doesn'tspecifically require ir. But the McLeod one g they're aloma i their position today after the FCC

9 does not require thet they get — that they haveto 9 and Judge Klein hasissued its fmdings.

10 have UNE-Star in order to get a discount 10 Onee again, | would point out rhat
11 But it boils back dormto I think what 11 everythmg seems to flow through the law and policy
12 Comissioner Johnson said, if you den't keow about 12 group. Whether it's retail, whether it'swholesale,
15 fr, how are you ever going to Wy ro meet the 13 ir all flaws up into one group where the decision

14 prercquisites? When asked they won't tell. And. 14 making seems to come our of. And wejust don't see
15 again, Qwest went out of their way o disguise there 15 any change there. Ma. McKeaney may not be here. |

i6 deals. | mean, there's another factor. Youiake a 16 have no idea where she is, whether she'swith an
17 look at these UNE-Star agreements. Now what's 17 affiliate, whether she's going to be back omarraw.,
18 publicly filed mekes & look like | believe it was 18 CHAIR SCOTT: I'd Like rome thoughts this
19 Eschelon had to pay | belcve it was 8 10 million up 19 afternooc 0N what t do about that
20 front and there were -- you KnOw. thers was this 20 MR. ALPERT: About Ms. --
21 S150 million cammitment over three yzars, apd there 21 CHAIR SCOTT: The flow. The flow of
2 was this se-calied consuldng agreement, etcetera. 2 information.
23 Butwha was not publicly fded was that they gota 3 MR, ALPERT: [thik that that addresses
4 £10 million payment back to them. It cost them 24 thc commentsthat Mr. Spivack was making, and ]
5 essentially zero- If you factor in that if other 25  would be happy to answer any questions that the
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sommission has.
CHAIR SCOTT: Questions 0fMr. Alperi,
and then we'li go ta Mr. Marker.
COMMISSIONER KOPPENDRAYER: 1--
CHAIR SCOTT: Cuommissioacr Koppendrayer.
COMMTIZIONER KOPPENDRAYER: Commission
Seott. Mr. Alpert, while you were talkmg 1 madc
some notes; and then 1'd change m» mind. and I'd
make a different qote, Bur what accurs to me
sirting here this morning is how, when you look
around the room, poople have goae from company 10
company and from = from your decparrment and fon
auc deparument Wy company and aroundsnd around.
And if you were one who had gotten hired by Qwest in
this circle thee goes around, would you [¢2] this
morning that ¥ou were really being piled on?
MR. ALERT: (Breathing oois+.)
That's - Thai's how | would reel if | —if T went
o work for thia company. | don'tthink —Ifiv's
piling o, i¥s legicmate piling on.
COMMISSIONER REEHA: Was 1hat supposcd ta
be Darth Vader?
MR ALPERT: That's — That's what that
was supposed To be.
COMMISSIONER KOPPERDRAYER: | don'twatch

DO®Oyo U AW N —

[
Ewml—‘
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much relevision, se it was lost on e,

MR. ALPERT: 4Ilright | can't speak =
Obviously as a |awyer you — and we've seen rhis
many dmss, that z lawyer takes pasigans for i
client. And 1¢an't — | can't sa=ak 13, you know,
whether you're piling on the legal tcam for taking
the position of this ceinpany. This company's
pasitiems have been pretty uniferm throughour, and
That's, you knuw, watt rill the absolute last
seoond, till you're absolurely positively forced
inso doing something that you know you have 10 do
before they doit. Would | fs2] uneasy? Yes, and
with good cause.

COMMISSIONER KOPPENDRAYER: Well, one
the --One of the things that happens quite often,
and you probably ses it happen mere fght now when
campaggns are going on than you will any othsr tme,
and ikat Bpeopte who are involved in government,
w1 other words politicians, are the people who beat
Up ON govermmeat the worst, and there'salways a lot
ofaccusations made. Butthe — all of the heople
that have come and geme end maved around in this
room. I'm sure that these folks over hire have pur a
wemendous amoun 0f bours into how to pe2sent this
¢nse and in the past have done that also. BUt it's

Pazc 83
1 Never teen my experience here that you Or M5 Prit
2 (sic) have ever hnd m sit back and feel like you
3 took second fiddle, so to speak. You worlk just as
4 diligently andjust g8 hardand present your sase
5 just as adequately as anyone else. So-- And |
6 compliroemt you for — and your department for
7 oringing this to the commission'samzntion, But
8 while we all sit here and pile on the bad guy, nut
a thers are the ratepayers and che shareholders of —
10 rhar are going to re affeeted. And my question s
11 Lf we go to a penalty phasc and a remedy phase of
12 this, you for rhc departmentand Ms, Priu [sit) for
13 the deparment wall probably b= the same people who
14 will Sir md have camrmamts back and fagh on what
15 the remedias ought O be. And the big kaliuna in the
16 room rodq is not Qwest; it's the povernmeni,
17 because uitimately we havedie biggest stick and
18 have — can make the biggest impact.
19 So haw do you and | step back from this
20 today aad then say, Okay, now all this has been done
21 and all this kas crestzd a lot Of work and shown
22 what you suspectad ta be true if that's the case?
23 How do We step back from that and say, New how do we
24 fairly effeet the ratepayers in Minnesota7 And
25 that's ping to ba tough. | think 1¢'s the toughest
Papga 89
1 document Tve &ver -- tha toughast docket I've ever
2 (eoked at and said, How you have o tizure out what
3 to do to really fairly affen the ratepayers,
4 mcluding those of Qwest.
5 M. ALPERT: Chair Scott, Commissioner
6 Koppendrayer, | hape to be continumg an in this «-
7 in the second phase. And you will notics that the
8 department did nat come dawn wirh specific
9 recemumendanons, Itrecognizad, as Judge Klein did,
10 that money done will nct do it Before we start
n throwing out, you know, we see this, we need this.
12 we need that. we were hoping for some directica fram
13 the comnmisslon aSto ~ as W what the commission
14 saes. YOU"resitting up there. You see Qwest in
i5 all of these dockets. | see rhemin a limited
16 number. although quite a few dockers. There'sCLECs
17 that have been affected, that will be affectad,
18 There are ratepayers in general. There are
19 shareholders. There arc empioyees out there thal
20 we'revery concerned about aswell. And thisisa
21 complicated dacker 1tis zo inter = inexplicably
2 intertwined with the 271 initigiive that thiiis
23 partofthe record in 271. There arespecific
24 finding here related to that.
15 So [ can't tall you right now thar | have
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afinal answer for you that we are nat goingto be

Tage 92

Ileave that 1o others. But hat's what they have

Y

- A

1 I
2 aponizing as welk. § think that one of the things 2 to meet. And if they meet it, rhenthey should —
3 you nzed to do is be camfariabiz in your Dun minds 3 If they mex the criteria, thev should get it. But
4 as what can you do, and ther you can ihen move 0n to 4 whar they've done here is try to subvert that whole
> whirt should vou do. &nd it's not going to be an 5 process. And, you know, in the shert rerm somebody
6 easy sk, You've tricd lime and nme again w get 6 charging 15 cents a gallon for gas B the benefit
7 them to conform. and it hasn't worked. 8o the 7 of ratepayets jn the shon term. But if the true
8 simple solutionsaren't theve. The money 3o 8 cost Of gas is a buck and ahalf, inthe long term
9 great, and I'm not wlking just aboul potential 9 no one will be around bur the enly — the ¢ne
Y] penalties | mean. Im ‘aiking about the interests 10 sarvivor. And Qwest here is trying, 10 determine,
1§ in Qwest -- that Qwest has. The monay out there s 1y you know. who will the survivors be. And it's not a
12 sowemendous Har money alone will nor deter. 12 mrue level playing field. We're here Lo have
13 They're willing to spend whatever they want or have 13 competition, at least attempt to have competinan;
14 D 14 and Qwest has indicated it doesn't want it.
15 COMMISSIONER KOPPENDRAYTER: Butthat goet| 15 COMMISSIONER KOPPENDRAYER: Tdon't
16 to a couple of things that | was thinking abeut; and 16 disagree with you, and | —and I'ma probably
17 thet i3 that 27 1 may well be a tremendous banefit to 17 theorizing 0N semething that you aren't looking at
18  repayers in Minnesom customers in Minnesot. It 18 the sameway. But what —whar I'm saying is we
19 may or may rot be. The irony of some of whar wc 19 have 1o make our decisien based on its Impactea the
0 have in front of us today in Qwests -» Qwest for 20 ratzpayers of Minnesota, based on what Qwest was
21 271 may well have benefited ratepavers. In other 21 supposed to do statatority, did they do it or didn't
12 words. I'm sure it'seszurred W you, undess I'm 22 they do it and what should the penalty be. And a
23 thinking in a vecuum, but utless Qwcest —and the 25 lor of what | heard this morningis how egregiously
24 right ot winng is tn be decided but Eschelon and 24 somebody may or may not have been aur, but it'snot
23 McL.eod and others' cuslomers bencfited by the deals 25 quantifiable. TO me — and veli me if I'm nght or
Page 91 Page 95
1 that they made. Had rhcy had to offer 10 percent ! wrong — | set thar aside and 1say, no, did they
z discountto everybody in their whole footprint and 2 follow the law or didn't they? And if they didn't,
3 everybody that compcccd in their whole footprint, it 3 then what should the penalty be? Notwhather
4 probably would have nevar have been otlered and, 4 Eschelon or M¢Leod benefited preatar than MCI or
5 hence. nobody would have benefited. Now. that 5 AT&T. Beeause ifwe go there, that'!, la-laland.
6 doesn't make it right atall. But what | heard a 6 MR. ALPERT : Chair Scom, Comrnissioner
7 lor of comments this morningis haw —how CLECs 7 Koppoudrayer, ) guess the only way 1can say it is
8 were disadvanmged by not being able to compete and a that Minnesota Statute 237462 se1s out eight or
9 how customers then were disadvantaged by not being 9 nine crimria that the commisaien must look ar N
10 able to compete. And we say, But it's nor 10 ovder ta cvaluate what penaliles - at |east
11 quantifiable. So if it's not quantifiable, then we 11 monetary penalties uader that portion ofthe stanite
12 have to look atthe flipside and say, Wel I the 12 are appropriaie. And you may decide or the
13 advantage ot disadvaniage to costomere, we have to 13 cammission May decide as a whole afier deliberation
14 set that aside because if we ean't quantify it, we 14 that damages to other CLECs is nor quantifisble and,
15 can't quannfy the benefits cithar, 15 therefore, you will not use char criteria as part of
16 MR. ALPERT Chair Scott, Commissiuner 16 your determination. BUE not all of the criteria
17  Koppendrayer, I guess the only thing | can say just 17 haveio bc met. It's just that by 2 prepondcrance
ig N shart -- I'm sure Dr. Fagerlund could come in and 18 of the evidence or the greater weight of the
19 taik for bours oneconomics — the United States 19 evidence says that penalues are appropriate in a
20 Congress, in enacting the 1996 telecom act, decided 20 particular amount.
21 that if an RBOC met its 14-point checklist and 1t 21 We believe — The department's positian
22 was in the best interest - the public inferest, 22 Is that & monetary penalties are concerned, therc's
23 thenthey could get back inDthe long-distance 23 morethan enough evidence in thi¢ record for maximum
24 market. Now, whethar there's a true economic 24 penalties on each of the violations i this
15 advantage M the ratepayers or not, | loave that — 15 particular Gse. Now, there may be a disputeas to

b

o — T m———— e —

24 (Pages 90 10 93)

Shaddix & Associates (952)888-7687 (800)952-0163



Commission Proeeedings -

197 Docker - 10/21/02

Page M4 Pugi> 96
1 how many of these are or the number of days. But ih 1 dquantifiable, 1thirk that there are two issues.
2 terms of «= you know, there may be a dispue. But 2 Some of them are. In Fact, one of the easiest
3 in terms Of is thare enough evidence for the 3 things to calculate is to look at every — every ]
4 maximum,whichis only $10,000 per day per 4 purchase that a CLEC madt operating in Minnesotaand
5 violation, we belicve thartherc is. Buk, again, 3 apply L0 percent actross the board. & mean, that's a
6 ¥ou may decidethat you're baing it on tertain 6 very quand ~ quantifiable damage. And, | mean,
7 criteria in the statute, and other commissioners may 7 that © something thar's black and white; that Qwest
8 decide thar other criteria are sufficlem. 8 has the information They h o w the mount of money
9 COMMISSIONER KOPPENDRAYER: And youals | 9 thnt they reséive from every single CLEC sitting
16 heard the same as | did: that MCI and AT&T when 10 here and every single CLEC In Minnesota. So that is
8 they're asked. All ight, so you're harmed; to what I scmething that'seasily quanrifiable. Some other
12 extent 15 Eschelon and MceLeod culpable and how 12 things are more difficult
13 should they be affeeted in this, and thay don'twont 13 CHAIR SCOTT: All right. Let's ~ My
14 to take @ position, 14 thought was we go 10 Mr. Marker, and then we give
Is MR. ALPERT: Chair Scom, Cammissioner 15 Quwest the Jast say on this first issue; and then we
16 Koppendrayer, | rhink -- 16 take our lunchbreak, come back and ek remedies.
1? COMMISSIONER KOPPENDRAYER; That's = 17 Is thet all rightwirh everybody?
13 That's wroubiing to me. 18 COMMISSIONER REHA: Sounds geed tome.
19 COMMISSIONER JOHNSON: That's anoter 19 CHAIR 3COTT: 15 that all right?
20  subject. 20 All right. Mr. Marker.
21 MR. ALERT: Ithink it's - [ think it's 21 MR. MARKER: Mr. Chair, Commissioners,
2 difficult w ask anyonc abour the position that 22 thank you. Tl be very brief. Our invelvement in
23 they'rc not going to be able 1o take. | mean, ir's 23 this docket has hem Lmired to commenting on the
24 onc thing lo ask them, you know,Dogs your company 24 applicabillty == on the applicable filing standard
25 have a formal position; what are you going 1@ do 23 for this commission. Unlike the other parties at
Page Page 97
1 about this? Ir's another thing tocomment about I the table, we were not hvolvcd in the development
z whar others should possibly do a5 indicated, any 2 of the factual recard in this case.
3 damages that a particular CLEC may have for the 3 With that eavear, we dosupport the
4 conduct hcrc may or may mat relate to rhe individual 4 findings and conclusions of the ALJF and believe thcy
5 CLEC. Should the CLEC disgzorge — be disgorged of 5 should be adopted by this commission.
6 the unlewful profits they made or 1he unlawful 6 CHAIR SCOTT. Any plans from the attorney
7 redunions? I mean, | den't know. We're = Wc will 7 senerzl N this docket moving forwerd?
8 continue with our Invesdgarion, andwe will Teak at 8 MR.MARKER : The attorney general s
9 that and certainly accept or at least consider 9 certainly interested in the next pbasa ofthis case
10 what's appropriate in those particular cases, 10 and what that means as far as resoludon of the
11 1 don"tdisegree with your basic premise 11 ramedy iSSUe | think he'sinterested in the ALJs
12 that sometimes it takes two. To what degree ir mok 12 comments that a resolution be ban —~ be creative and
13 Two Of the overwhelming power of one in thesc i3 beneficial 10 ratepayers. But beyend that | can't
14 particular cases m Y be for you to decide anather 14 be specific.
15 day. bur we've been concentrating on the main actar, 15 CHAIR SCOTT: Cen you tell us if he's
16 COMMISSIONER KOPPENDRAYER: | apprecial | 16 thinking about an antitrust action?
17 your comments because | have to figure this out. 17 MR. MARKER 1 cannot tell you if he's
18 CHAIR SCOTT: Let's go to Mr.Marker. 18 thinking about an antitrust action.
e) MS LEHR: Could ljust respond? 19 CHAIR SCOTT. Allrght. Any ather
20 CHAIR SCOTT : Quickly. But| wantto — 20 questions for Mr. Marker?
21 everybody needs to talk- 21 COMMISSIONER REHA: 111 go ahead —
22 MS.LEHR: I'm sorry. 1justw want 22 CHAR SCOTT: Commissiemer Reha,
23 clarify something that | said before that may = 4] COMMISSIONERBEERIA - and ask a
24 Commissioner Koppendraycrmay not have hgard or — 14 question, if ] could. There were all sorts of
25 With respect [0 commenting on damages that are 5 rumors flying around last week that rhcre was some
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1 kind of sertlernent agreement between the attorney 1 unfavorable light for rying M defend a proceeding
2 general and Qwest. And | wasjust wondering, maybe | 2 that has been brought against us with thess
3 you should satisfy thin audience a5 to what's going 3 significantissues in font of us.
4 an there. 4 You know, in pardcular, some of the
5 MR. MARKER: Mr. Chair. Commissioner 5  factsthat - or allegarions that Mr. Alpert has
6 Reha, there has not. been a settlement agreement 6 raised just simply aren*teorrect. We did not have
7 between ihe anomey general and Qwest. Therewasa | 7 the right people involved in making the decisions as
8 fediation session on Friday berween the government | 8 10 whether te file or not at the time that these
9 agencies and Qwest that was put tegether after Qwest 9 agreements were entered into. The policy and law
10 made contact with the attorney genera) 1o discuss 10 group was N0l a partof'that process. You will nor
11 the cese. Beyond thac 1 don't thirk Im & liberty 11 see evidenee Nthe record with respectto the major
12  tocomment ONthe mediation, except to say it did 12 agreements at issue here that itwas. The right
13 nor result in resclution. So here we are. 13 people are involved now. This s an issue that
14 COMMISSIONERRE M. Thank you. 14 we'revery concerned gbout, we're taking appropriate
15 CHAIR SCOTT: All riaht. Let'sgive i35 steps D deal with, and we think that the commission
16 Qwest the finat word then on the matter of approving 16 will be able to see that we are doing so ON a
17 the ALJ's repart. 17 going-forward basis.
18 Mr. Topp. 18 CHAR SCOTT: All right. My thought is
1% MR. TOPP | guess would it be possible 19 that wc — we adjourn for luneh, and then we come
20 to have a couple of minutes? We've had anumber of | 20 back for the afternoon and take up the
21 things that have beensued; aod if we could have a 21 remedy/pemalty phase. Ls that all right with
2 couple of minutes before putting in our response, 22 everybody?
25 I'd really appregiate that. 23 Yes M. Alpern.
24 CHAIR SCOTT: All right. Shall we take a 24 MR. ALPERT: Is the commission going w
25 couple of minutes and we stay here? 25 consider adapting the findingshefare moving on to
Page 99 Pags 101
] MR TOPP- That would be great, t the nexct phase?
2 CHAIR SCOTT: All right. So Jet's just 2 CHAIRSCOTT: Ycah,Idon'tknow about
3 hang out while Qwest gathers its thought. 3 that. Do we want to do that Or do we want to just
4 (Wherzapon, a recess was held from A go to the nex1 phase? I could ™
5 11:35 a.mo 12:03 p.m.) 5 COMMISSIONER REHA: | think —
6 CHAIR SCOTT: All right, folks, ler's 6 CHAIR SCOTT: = go cither way.
7 mather back iogether bere, And we'll go ' Qwest 7 COMMISSIONER REHA: - sinct: we - Sin—
B Mr. Topp. 8 we bifurcated --
9 MR. TOPP: Thank you, Chair Scoxt. 1 9 CHAIRSCOTT: Your mike.
10 think, you know, there are 2 number ofthings that 10 COMMISSIONER REHA: Since we bifirrcated
11 have been raised i the course Of thls procesding, 11 it, lwouldn't be opposed ra continuing that
12 znd — or N the course of this hearing. And rather 12 bifurcation, n other words, deciding on whether or
13 than go through detail by derail with respect to 15 nor to adopt the ALT's repon. with or without
14 those allegations that havc been raised, you know, 14 modification. and then go Io the second phase. T
15 certainly we've got disagreementsregarding where 15 think it would be cleaner In that respecr.
16 the line is drawn a3 to oUr obligation to file. 16 CHAIR SCOTT: That's fme.
17 We've taken legal pesitions, andwe -- that we think 17 COMMISSIONER REHA: And 1, you know.
18 arcappropriate based on the Jaw; and we think, you 't and =
19 know, that this really nceds to be looked at in the 19 CHAIR SCOTT: Is~
20  context Of rhovery serious remedies that have been 20 COMMISSIONER REHA: --I'm .-
21 raised in the course of this process. And w= = 21 CHAR SCOTT: -- hata motion?
22 [t%been necessary for us o~ a itBose positions 22 cOMMISSIONER REHAZ Do we necd o mono:
23 asapat of thiS. Aod we don' think that it's 23 here?
24 appropniate far the commissien — or we don'tthink 24 CHAIR SCOTT: | would gusss --
25 that the commission should look atus Nan 23 COMMISSIONER REHA: | think -
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I CHAIR SCOTT: —Wwe do. 1 written down. And | thirk that we need to talk
2 COMMISSIONER REHA - -- it'span of the 2 about nownonstary remedies. For example, I'd Like
3 chair's eall onthe procedurehere. Butthat's my 3 to hear from people about withdrawing the
4 opinian. | don't know ifthc orher commisstoners 4 cermificate of authority and making it ¢onditional
5 agree with me on thar = 5 for a period of time 50 that may k Qwest goes ouy
6 COMMISSIONER JOHNSON - Sure. 6 and finds new owmers for us here la Minnesota.
7 COMMISSIONERREHA.: --or not. ? Maybe we conclude that Crwest isn't the company for
a CHAIR SCOTT: That's finewith me. We 8 s,
9 can voie oo this. the adoption issue, and then move 9 But I jus? -- | thought I'd at fesst just
10 into the next phase. 10 kind of put same things out there. The degartment
11 COMMISSIONER REHA: Well, | wasn't 11 talked about guidance. Nobody was very specific in
12 preparzd necessarily to adopt the ALJ's report right 12 terms of what we were going W talk about this
13 now without some deliberation among us. But I'm 13 afternoon, but that at least gives us somethingto
14  justtalkingab utthe procedure of bifurcating our 14 start off on. BUE we'll start first with the matter
[ decision-making process. IS of whether m adopt the fmdings. So [et's come
16 CHAIR SCOTT: The procedure is fine. 16 bock = what — should we make it 1:007
17 Here's my deliberation: Let's adopt the ALT report. 17 COMMISSIONMER REHA: Sounds goad.
IS COMMISSIONER REHA: WEell, I have some 18 CHAIR SCOTT: Let's come back at 1:00
19 things1 want 1a say -- 19 then.
20 CHAIR SCOTT: Go ahead. 20 (Whereupon, arzeess was held from
21 COMMISSIONER REHA: -- but 1~ maybs wi| 21 12:10 p.m. to 1.03 p.m.}
22 should take our lunch break and then come back 22 CHAIR SCOTT: All right, folks. let's
23 and -- 23 come back together afier our lunch break. And the
24 CHAIR SCOTT: Do you want to do it after 24 commission will deliberate whether or not 1o adopt
25 lunch? Okay. 25 the ALTs report N its entirety Of with
Page 103 Page 163
I COMMISSIONER REHA: --decide it 1 medifications.
2 CHAIR SCOTT : Let's do chat. We'll do 2 Thoughs on thar from my fellow
3 it. Sothe first thing the cammission will do is 3 cammissiopers?
4 take up the Issue of whether or not to adopt the A U 4 COMMISSIONER REHA: Well, Mr Chair, |
5 report Thenwe'll move lato remedics/penalties. 5 guess 'l .-
6 Could ljust share a few thoughts ON the 6 CHAIR SCOTT: Commissioner Reha.
7 remedies/penalties? 1've been writing dorm things 7 COMMISSIONER REHA:: -- I'll start. And
8 as people have been saying them just to think about 8 I've B¢ en mulling thisover N my head a linde bit
9 for rhe afternooa. 17 heard people talk about 9 over lunch. And when Qwest indicats that thisis a
10 putting in process place for monitoringand/er 10 issue of where do we draw the line and -- and
11 auditing mderconnectioa agreement negotdations, 11 that — that brings to mind to mc the accountant who
12 I've heard — | -~ My semse is that we need to think 12 advises his client with respect to the IRS that you
13 about whether the agrezm=nts in question have to be 13 should always interpret the regulations or the law
u made available agaia lor a period of time equal to 14 in a manner that most favors the company; and by
15 the anginal term. | think ther we need ro falk 15 doing so you bear the risk of when the IRS would
16 abut the amount of the penalty and maybe doing 16 decide that your iaterpratatiom is Wrong you are
17 something <reative WIth that penalty. fostead of 17 Liable for the disputed 1ax as well as the penalties
18 making a penalty payable 1o the general find, mayi= 12 that go alongwith it. And se, therefore, | think
15 its a peaalry that somehow i paid by QJwest through 19 the company takes a risk by treading that line. And
20 discounts to CLECs ar -- YOU ¥mow, there's some — 20 in some cases when that line 15 rzaded and there B
21 sotyething -- we do something with the money that 21 very little imerprétation or = interpretation char
22 benefits the tclecommunications industry instead of 22 supporte the way you've drawnthe lie, that vou can
23 sticking it inta the general fund. The department 23 alsobe liable for more serious penalties and
24 looking ai the conduct of the CLECs involved here 2% perhaps even criminal vieladons of the law. And
25 think is somzthing that ha5 come up and we've 25 I'mnot suggesting thar that's the case ir this .-
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i in this matter, but | think ie a risky strategy 1 Klein did. It was a very fact-intensive proceeding.
2 that e company is taking by always interpreting 2 He made spectfi¢ findings of fact. He made specific
3 where to draw that line. Ir's like waking atight 3 conclusions of law. He decided where the line
4 rope; and if there's any way that doubt can be 4 chould be drawn with respectto these provisiom.
5 impugned, that it should always be intgrpreted in 5 And — Apd, in my view, Mr. Chair, the line is drawn
6 the favor ofthe company. That's fine if that's the 6 in the favor of competition.
7 strategy YOU want to take; but rhen when the body 7 And to address spme ofths concerns that
8 that is responsible for making the decisionsdecides 8 my colleague, Commissioner Koppendmyer. has
9 (hen that your unterpretaricn is wrong, you bear 9 indicared with respect to the public interest and
10 the — you bear the penalties that go dong with 10 consumers and SO forth, I think in the lang o a
11 that interpretation and -- and then evadtually the 1 level playing fizld with respect 10 competition is
12 court. if you wish to challenge it further and atlaw 12 in the long-term besi interest of the consumer
13 the courts to take a look at it. 13 because only then will the consumer be able ©
14 So 1 don'tbegrudge Qwest for always 14 benefit born that ¢competition. And agreementsthar
15 trying to fight where to draw that line. it's just 15 favor one competitor abave orher competitars is not
16 that when that line s drawn ingorrectly thar you 16 that level playing field. And so1think the - the
17 accept the penalties that come with that decision. 17 greater good of the general public With respect to
18 And in this era. of accounting scapdals and corporate i3 maybe a small pertion of the public that may have
19 etbical issues, Im sure that there were plenty of 19 temporarily been able to benefit from a sweetheare
20 accountants with SOme ofthe large companies our 20 deal is the direction that we should be emphasizing.
21 there that — that thought that the way they were 21 And so. with that, | would he n favor of
22 interpretinig the application of the accountmg 2 adopting the fmdings of fact, conclusionsof
23 principles Nad seme basis i interpretation; and 2 law of the administrative law judge. And |
24 we're seeifig now that they crossed over the line on 24 believe that Judge Klein did do a
25 thase calls. and We're seeing whar happens in that 3 intercormection-agreement-by-interzonnection-
Page 107
| circumstance. 1 agreement analysis Of every one of the
2z So. Mr. Chair, giving this an incredible 2 imerconnection agreements thae it was faced. Aad,
3 amount ofthought, its my view that maybe it is an " in fact the whole report 18 organized I that
4 issue of where do vou drgw the line; and in rhis 4 fashion; and | think he did a very thorough job.
5 case Qwest Bwrong an Where they drew the line with 5 CHAIR SCOTT : Thank you, Commissioner
6 respectto ¢ach Of these agreements and whether or 6 Reha. Let me ask you, CommissionerReha, would you
7 not they constitutad interconnection agreements that 7 add the state statutory cites as well? That's Roman
8 should have been filad wirh the commijssion. 1think 8 Numeral |B. Saff sets it up on paze 10. The Al)
9 the statute — and the FCC agreed shar the starute 9 ¢ites 09 and 121 -
10 is what the staruts savs; rhat where there is ap 10 COMMISSIONERREMA: Riphr.
11 ongoing cbligation pertairing to UNES and ather [ CHAIRSCOTT: -- In the tniroduction, but
12 sarvices and also dispure resolution and escalation 12 then he doesn't in his conclusions i terms of
13 provisions that you take a look at it on a 13 violations.
14 case-by-case basis and -- and if they're 14 COMMISSIONERREHA: Yesah.
15 interconnection aereements, rhey need to be tiled. 5 CHAIR SCOTT: Would you add those?
16 Also, T think the FCC cleatly soared in l6 COMMISSIONER REHA: | think it
17 fts guidance that, We believe that the state 17 eertainly -- His findings and conclusions ate
18 commissions should ke responsible for applying n |18 consistent with the state statures.
19 the first instance statutory interpreration be set |9 CHAIR SCOTT: Yeah.
20  forth today to the terms and conditions of speciflc 10 COMMISSIONERREHA: | agree.
21 agreements. Indeed, we believe this ia consistent H CHAIR $COTT: Okay.
22 with the structure 0F Section 252, which vests m "” COMMISSIONERREHA: So,yes ~yes,
23 the statcs the zuthority to conduct fact-intensive 3 Mr. Chair, | think thar could be certaily added a3
24 determinationstelating Lo intercagnection u a madification.
25 agreements. And | thrk that'sexactly what ALJ 5 CHATR. SCOTT: All right, Any other
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1 commentis, thonghts, deliberations? 1 MR. MENDOZA: Thar were not incladed in
2 The --The one thin: P4 liketo say is 2 our complaint?

3 that | was inthe reom when Audrey McKenney 3 COMMISSIONERJQHNSON: Right
4 restified, and Judge Kiein gt it fight. Her 4 MR, MENDOZA: Can | consult with ¢ounsel
5 testimony was flip, sarcastic, evasive. And her 5 for a minute on thatone?

6 testimeny about being able to afford 5¢ million 6 Mr. Chair, Commissioner Johnsen, | guess

7 bucks like nothing was just that flip apd just thet 7 the hantom line is that we're nor sure. There Was

H sarcasde. And | think €z deposition transcript, 8 apparenly -- | was not m the room when this wvas

9 of course, doesa't really do it justice because it G broughtup, bur during the 1371 hearing there was
10 can't presant the wne and the demeanor of the 10 apparcatly somc allusion ‘tbanother agreement rhar
i1 witness, but it truly was that flip. 11 possibly may invalve Cavad. Obviously we will rake
12 Any orher thoughts? 12 a look at char. I believe that was all stared at a
13 COMMISSIONERJOHNSON: Well, Mr. Chair =| 13 public hearing. I dn"tthink it was covered by any
14 CHAIR SCOTT. Commissioner Johnsar 14 trade secret exception or NOr. But the bottaca line
15 COMMISSIGNER JOHNSON : - 1 feel exactly 15 {s that we don't know. We've been told, | believe,

16  theway that apparently you do and Commissioner 16 Ty the company that there aren‘'t anymore; and we're
17 Reha. | twkthe judge did an excelent job. Bur 17 also not awaere whether there may be any agreements
18 even-- T mean, he did a fine job and brought this 18 in other states that could -- _
19 &l 10 kght Of course 1 wasn't aware of any Of 19 COMMISSIONERJOHNSON: | appreciate hat. |
20 this. BUL it really bothers me thet we've been 20 MR, MENDOZA: -- affect CLECs n
21 siming here for years vying 1o promorte 21 Minnesota. So the answer, | guess, iswe don't
22 competition, sying to - to open this whole system 22 know.
23 up te cornperidon, and then peoplearc working 23 COMMISSIONER JOHNSON: Thankyou
24 behind our back making secret deals. | mean, it 24 And with that I guess is my answer,
25 just —just BTt rnight, 4nd Pm really upset with 2 Mr. Chair. | fully suppen the AL F's repext.
Page 111 Page 113

1 the compaty for doing rhir. Hopefully it isn't same 1 CHAIR SCOTT; Any other thoughts before

2 of our people from Minnesota that are doing this; 2 we voce?

3 that they"ve gotren the direction from elsewhere, 3 Commissioner Reha, doyou have a mation

4 Butirs really devastating to me that this iS what 4 in mind7

5 it'seeme to. Fortunately, it was browugit out by 5 COMMISSIONER REHA: I1llmave -~ Is there

6 Decktop OF -- and the deparment looking into it 4 aspecific decision option on that?

7 And so | wholehcartedly agree thar we take the ALT's 7 COMMISSIONER JORNSON: Yeah.there B

8 position on this, both state and fedaral. § COMMISSIONER REHA: What page?

] And 1just have onc more question. 1 9 COMMISSIONER JOMNSON: 9,10, and 11.
10 know we're ic. this mode, bur could 1 ask Tany or 10 COMMISSIONER REHA: | guess I will move
11 someone ~ 11 option [{A)2) with the amendment includingthe
12 CHAIR 5COTT: Yeah. 12 stare law crtaton.

13 COMMISSIGNER JOHNSON: — 2 question? 13 CHAIR SCOTT: Okay. That'sfair enough.

14 Are there still any of these agreements ongoing? | i4 Is rhar good enough, Peter? All right.

15 realize that we've been through all this, but == 15 Thaek you, Commissioner Reha.

16 CHAIR SCOTT: You mean arethers~ [ h a 16 You've heard the motion. Awy further

17 agrecmen(s besides these? 17 discussion of the morion?

18 COMMISSIONER JOEINSCIN: Yes. 18 M5. HAMMEL: Mr. Chair.

19 MR. MENDQZA: Mr. chair,Commissioner 19 CHATIR SCOTT: Yeah

20 Johnsan, are you walking about whether the 20 MS. HAMMEL: Perhaps you could clarify

21 agrecments that wee raised i owur complaint -- 21 for the record whith sections of alate law you're --

22 COMMISSIONER JOHNSON: Both really. 2 MR. O'GRADY: Page 10.

3 MR. MENDOZA* — are they ctill — )3 MS. HAMMEL: -» yoli're findimg.

24 COMMISSIONER JOHNSON!Do we know of any | 4 COMMISSIONER REHA: Page 10. Sure. |
15 others rhar are still ongofag in fight of all this? 15 CHAIR SCOTT : There's three of them -
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there. 237.09?

Page | 1¢

The common theme that T see throughout

1 |

2 COMMISSIONERREHA: [ guess all three -- 2 all of thoss cases has bean an (nhercat conflict of

3 CHAIR SCOT: Yeah. 3 ingerest between the wholesale division ofthir

4 COMMISSIONER REHA: - M. Chair. 4 company in favor of its retail side. And the

5 CHAIR SCOTT. Allright. Soits 237.09; 5 department's viexwpoint is that tis case presents

6 237.121. subdivision 3, 237.60, subdivision 3. 6 probably a hettar opportunity thanyou will ever

7 MR. BROWN i(b), 1(t) on that, knowing 7 have for the future that1 ¢an see = and het roay

B and intentionally? 8 not be very long. But | think this 13 an

9 CHAIR SCOTT. Yes. 2 opperunity that can't be passed up by this

10 COMMISSIONER REHA. Yes.And 1(b) 3(c),| 10 commissionto change the landscape of competition
L1 yes, 8ir, 11 for the tetter for the consumer for aleng time to

12 CHAIR SCOTT: And 1{(&), 2{¢}. 12 come. And I mok ALJ Klein's recommendation exact
13 COMMISSIONER REHA: So there's — 13 thar way, | tunk he was talking about, a3

14 CHAIR SCOTT. Allrizht. Any further 14 Mr. Alpert allud=d to forthe department earlier,
15 discussion of ite pendmg morion? Hédaring nenc, all 15 that monstary penaltiesin this caze aren'tenough.
16 those m favorsigaify by saying aye. 16 Even at the maximur thar appear in Mr. O'Grady’s
\7 ALL COMMISSIONERS: Aye. 17 briefing papers pale in comparison to the amount
18 CHARSCOTT: Thaw opposed? 18 that this company bas poteniially comingto it in
19 Morion carries 4/0. 19 Scction 271.
2Q Let's now then 1alk abaut remedies. | 20 However. the d=paransir is also very
21 guess at this poinit Id go back to the department. 2L aware, a3 Commissioner Reha end | believe,
22 It's your complaint. 22 Comrmissioner Koppendraycr, you peinted out, that
23 Mr. Mepdoza. 23 thers Is also ~we are dealing with a woubled

24 MR. MENDQZA: Good moming. Mr, Chairman| 24 company right now; and there arc the interests of
25 Commissioners. Touy Mendazs on behall of the 25 ratepayers,there ate the interests of sharebioldere,

Page 115 Fage 117

I Minnescta Department of Commerce. As you've seen i n 1 there are the interests of emplovees of this company
2 our briefing papers, we also asked to have the issue 2 in this smte that are going ta be affected -- that

3 of penalty/remedy for violations rhat oecwrmsd in 3 could be affected by whatever this commission does,
4 rhis case to be handled in a bifurceted proceeding 4 inchading if this commission chooses just to invoke

5 And | think we still support - we do support that, 5 monemry penalties.

6 that type of a process. But I certainly undersiand 6 We have hxard » lot Of promises from this

7 the commission’s willingness and desirs to hear born 7 company over the last -- particnlarly the fast twa

8 the parties at least fornow, and d this point 1 g vears. Some of thoese we have under investgation by
9 think I'l1 be talkinz mare in bigger picmre 9 the order of this commission in the financial

10 conceprs than with regerd 10 the specific plan or 10 investization of the company. Promists werc made to
11 remedial plan that we have inmind We have 11 hire cermin amounts of employess. | think there's

12 certainly been thinking about it heavily, and we do 12 a goal quastion om thers, and we a2 investigating
13 have some thoughts about it. 13 whether those promises hava beer: compllzd wiil,

14 You know, Qwest has tarsughout this 14 Promises have hesn made chat this -- the

15 proceeding made the point that this case 15 administration oF Gwest under Joe Nacchio wes anew
16 fondamentallv B about line drawing. And | 6 company ;that they embraced competition. As the
17 respecifully disagre with that opipion. | think 17 chairman alluded to earlier, | think this company

18 what we have bere and anybody that's been involved IS has dons s worse job of implementing the

19 {p this industry NMinnesota is aware rhatwe = 19 telechmmunications act pravizlaas than the old
20 thisis not the first rime that we've had a problem 20 U s ""ESTdid, and that wasn't much lo talk about
21 with this company. particularly wilh respedt to its 21 gither.
22 wholcsale service quality. The problems dat back 22 So | view this case -~ and maybe 1 am
23 allthe way almost to the beginning of the 96 act 13 just too deep itto it. Burl view this caseas an
24 md tais commission's pioneering first sfforts m 24 opportunity to change the way local phone
i3 implement those grovisions, 25 competition ia done in this stave far a period of

i
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1 time to come. 1 don't think you'llhave another I ensure long-term compliance with the 271 c¢hegklist
2 opportunity like this. 2 points, whether this+ this littegration of
3 The - And, with that, those just sort of 3 wholesale and retail imerests within the same
4 apening general comments, I'd like to kind af go 4 corporate enrity is a workable environment for
5 down, tick down the list that Chairman Scott talked 3 compention, and we respectfully don't believe chat
6 about betore we broks Fr lunch And I've got some 6 itis. And so | think that's another consideration
7 of my Own thoughts, bt let me premise = or preface 7 that we need ro think about, is some sort of a
3 that with two thoughts. 8 strucrural remedy that separates the retail interest
9 The department's view is that [here is 9 of this company and their wholesale interzst.
10 really, | think, two major incentives er remedial 10 And sa ] thirk those are the rwo — the
11 aptions thar really are — have any chance at all of L1 two most viable options thaz this commission bas
12 being effective, and I'm not certain even if these 12 for — and if nor both, for changing the behavior of
13 will get thejob = could gel the job done. But the 13 this company going forward.
14 first i5 in some sort Of a structural remedy that 14 lo terms of sevocation — And maybe this
15 eliminatesthe {nherent conflict of interest chat we 15 needs to be explored alittle bit more from hearing
16 see throughout the findings in thiscase, throughout 16 actually from what you, the commissioners, think.
17 the findings in the AT&T UNE-P complaint docket, 17 But if it's -- What I sort of read inio the staff
18 throughout the Desktop Media complaint, 18 briefing papers, particularlythe option that
19 throughout —1 mean, going back throughout rhis 19 perhaps you could revoke just the retail
20 process. The last year | think can be indicated by 20 certificate, was a vehicle for getting toward
21 a pattern 0f Qwest being willing to provide what 21 structural separationof the company. Full
22 it's obligated to pravide under federal law under 21 revocation of their authority with a condition that
23 Sections 251 and 252 of the a¢t only in exchapge for | 23 they sell the company, again 1'mnot sure | see the
24 the approval of long-distance authority, whichis a 24 end gain in that -- ia that option. Maybe -
25 retail interest far this company. And in many ways, 5 CHAIR SCOTT: NMew players,
Page 119 Pare 12|
1 | mean. I think that -- Fyou look back at the 1 ME. MENDOZA ; Well, bur we saw new
2 pattern ofconduct of this company over that time, I players two years ago. And 1 guess I just don'tsee
3 that iS -- that exemplifies the inharent conflict 3 whether changing the players at the top eliminate.
4 that exists. Well, | think that mherent copflict 4 I"mbeginning to thitik that the way the act Bsat
5 does stem, in pan, from the act itself. Apd if you 5 up isjust inherently contrary to human behavior;
6 look back at Section 271, that's — this is exactly 6 that ~-
7 whar 271 was designed to do. I mean, you ¢an use 7 CHAIR SCOT?: Oh. yeah.
g 271 m accomplish those goals. There's no secret 8 MR. MENDOZA: That —
g this campany in particular, maybe oot uder 9 CHAIR SCOTT : I mean, I've said rhar
10 U S WEST, but certainly after Qwest toak over, it 0 publicly.
11 is — it is the brass ring for this company, at 11 MR. MENDOZA: Yeah,
12 least for right now. And so you have-- This 12 CHAIR SCOTT: You don'tknow if it's
13 commission has the epparminiy to make 271 work the 13 inherenitly contrary or if it'slike two 16 year olds
14 way it was supposed to work. And I would tell you 14 setting their bedtirme.
15 that thar's probably your mest shart-tezm option 15 MR MENDOZA: Well —
16 avallabie o you for changing the behavior of this 16 CHAIR SCOTT: One can. one has the
17 company in the Long term. 17 manurity M do it and one doesn't. You know,
8 Iwould alsa say though that withholding 18 because you'd have m believe -- Some folks have
19 this authority doer present = and | don't have any 19  goten 271. You'd have o believe that somebody up
20  evidence here to quaatifv thar, but it does present 0 ttee thins that Same companies pull this off:
21 SOme riska 1o Qwest as a going entity. | think that 21 right?
22 maybe is aleginmarz concern that we should — we 2 MR. MENDOZA: True enough.
23 should be thinking about. And that's by | think we 13 CHAIR $COTT: So.
4 also need 1 consider, even if 271 Were granted and 4 MR. MENDOZA: But, sgain, | — T have my
15 even With the QPAP thax is supposedly going to 15 doubts about whetker just a new Set 0f faces i3
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I enough 1 thins thar Qwest has crised, monitoring or auditing
2 CHAR SCOTT: Yeah. 2 of interconnection egreement negotiations,
3 MR.MENDOZA And soI think that's 5 persomally 1don't see why government should be
4 something that we need 1o develop. But [ guess 4 asked 1 be that involved in the day-ro-day business
5 that's My initial thoughts 0N revocation. 3 of a company that ha, definite and clear legal
6 | certainly think there needsto be a 6 obligations out there. We're certainly, you know.
7 remedy for — or at least we need lo talk about a 7 imteresied to hear what Qwest has to say about how
8 remedy for CLECS that were not privy to these 8 open of a process that would be, bur | don't think
9 special arrangemeats, including, as you suggested, 9 that the department and I'm not sure that the
10 Chairman Scon, perhaps going back and requiring 10 commission has the resourcesto be involved or at
Li rhese agreementsio be filed and availableta 11 the table at every single negatiation that occurs
12 competitors for same period oftimc. I'm not sure 12 between two CLECs — or between CLECs and Qwesi
13 how long that would be, bur I think that that is 13 The conduct ofthe other CLECS in this
14 definitely sometbing that should he onthe @ble n 14 case. | think Mr_Alpert fairly covered it. 1'm
15 any kind of temedial phase. (5 not happy with the conduct of the other CLECs that
16 | think that you're going to want to hear 16 were parties ta this case either. We will and —Wc
17 from some of those CLECs and give them an 18 will open ar investigation. As Mr. Alpert alluded
18 gpgoctunity to come hand be heard about the way to, we've had avery busy sumrmer With 271 and this
19 they were affected. Some ofthem I don"t think 19 case, pricing complaings, |0a of things going on.
20 necessarily had the resources 1 participate &6 20 But we clearly ware disturbed by the cvidence that
2l fully as thcy might have wamed 1o inthis case, T 21 was produced in rhis cuse. Aod | think now that
2 see some of them in the morn here today. We were 12 this commission has wld 1s there was something
13 able to have some of thern come in and tell the ALS 23 seriously wrong here, we will — we will pursus the
24 how they were affected, and that evidence is in the 24 other actors and favestigate their conduct as well.
25 record: bur you may want to hear some more from son | 25 I think that covers all the pointsthat
Page 123 Page 123
1 of the CLECs and get some input ONwhat remedies 1 you had raised, Chair Scon 1'd be happy ta answer
2 rhey think are appropriate. 2 questions or address ideas from the other parties or
3 | agree with — again with the chair, and 3 Prom any of the membrers Of the commission. But,
4 I think it's generaily been kind of this 4 again, 1 want to emphasize that | believe this 15a
5 commission'sapproach that monetary penaltirs info 5 very Unique apportunity, and 1 think the two most
6 the general fund really — ag least the part about 6 viable pptions you have for changing the behavior o f
7 going to the general find don‘thelp anybody. And 7 rhis company going forward are not approvingthis
8 we would support ceming up with some creative ways 3 company’s Section 271 application -- obviously
9 for whatever type ofa -- whatever amount of 9 that's an Issue that's being dealt with i other
10 monetary penalty this commission ultimately finds IS 0 dockets, but the enrire recard in this ease i3
1 appropriate o oy 10 USe thase N same cteative i1 incorparaed into those dockets — and some sort of
12 fashion other than simply helping the budget with 12 a struetural remedy 1o change the behavior of this
13 fts -« hedping the stare's budget preblems. i3 company going forward. One moment.
14 One other point that the departmant would (4 CHAIR SCOTT: Yeah.
13 ask the commission to consider, and that B t5 MR. MENMDOZA: Just one other poiut. That
16 making == tor the benefit | rink of other states 16 if we do go fmto mother proceeding, we would ask
17 and parties that -- competitors out there or i7 the commission 1o at Jsast issue gn advisory that
18 interested parties that weren't necessarily parties 18 that proceeding is not about reliigating the merits
19 in this case, making the record ithis case public 19 of the case and that we are talking about == about
20 and understanding, allowine all the paraes involved 0 the remedy for the conduct that this commission just
21 1o see exactly what happened here, Not all of the ! found to bave occurmed.
b evidence in this record is public. Some of its 2 CHAIR SCOTT: Allright. Thankyou,
13 still i« trade secret. Making all of -- all of the B  Mr Mendoza
4 record N ihis case a public -- open to the public. ‘4 Any questions of Mr, Mendoza?
15 LeT's see. In terms of some of the 5 COMMISSIONER KOPPENDRAYER: S0 --
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] CHAW SCOTT: Commissioner Koppendrayer. 1 MR. MENDOZA: Yeah.

2 COMMISSIONER KOPPENDRAYER: —letmese | 2 COMMISSIONER KOPPENDRAYER: --total. |;
3 if | urderstand, Mr. Mendeza. This wasn't a pick 3 MR. MENDOZA: That's mue. We are not

4 and choose What you're pitting — What you're 4 recommending those things today to you. I'm relling
5 proposing to the commission is that commission do 5 you things that we have thought about, Md I'm

6 not approve their 271 request that -- and rhat the 6 trying to share with you some of the department's

7 commission revoke their austhorty to operaie as a 7 interpal thought process up until now about what we
8 retai] provider for telephone services, hence, 8 think would be an effective remedy. Bur we do not
9 fereing structural separation. and jmpase tionetary 9 have a final plan that we're recamumending to you

10 fine. that benefit the nggneved parties and the 10 today. Butl think its fair forthe deparmment to

11 ratcpayers? 11 be up froat about things thar we are thicking about
12 MR. MENDOZA: Mer. Chair, Commissioner 12 and 10 share with you that we do believe that this

13 Koppendrayer, | don'tthink that 1 spoke in favor of 13 IS ap oppottunity you wil nat have again to change
14 revocation unless itwas — 14 things for the better far the time w come.
15 COMMISSIONER KQPPENDRAYER: vousaid | 15 Sowe == Ycah, I'll be -- I'tt glad you

B rcvocation of cenificais of authorty -- 16 clarified that for me.
17 MR, MENDOZA: As avehigle = 17 CHAIR SCOTT: Oiher questions for
18 COMMISSIONER KOPPENDRAYER: —ofremil. | 18 M. Mendoza?

19 MR.MENDOQZA: AS avehigle for achieving 19 Commissioner Johnson.

D some sort of souettral remedy. 1 also want 10 20 COMMISSIONER JOHNSON . Thank you,
21 again clarify thaf you h o w, we do not haven 21 Mr. Chair.
py) defined plan. [ wouldn't talk about it -- 12 Then, M. Mendoza, the amount Of fine
23 COMMISSIONER KOPPENDRAYER: 1was gobt 23 that you're thinking zbout?

2 1o a5k 24 MR. MENDOZA: \\e baven't really --

25 MR, MENDOQZA: — inthosetern. 25 COMMISSIONER JOHNSON: Addressed thac

Page 127 Poge 129 [0

] COMMISSIONER KOPPENDRAYER: —thatasm | 1 efther?

2 nexz question. What"s your plan then for servies 10 2 MR. MENDOZA: We don't have a number. 1
3 people who need telephone service? 3 mean, It hiiuitimately we think - § mean, a lot

4 MR. MENDOZA: Weil, thar's pat what 1 was 4 depends, 1 think, en what kind of nonmonetary relief
5 going to refer to What I'm telling — Whar I'm 5 this commission comes up wilh, sertles on. That's

6 ielling vau is that I'm pot givine you the 6 gomg ta affect our opinion about what the monetary
7 department's position. I'm telling you what[-- @ 7 penah o

8 I:apst for your broefit things mati}é havc thought 8 mmc%iﬂﬁ%&%)ﬁ T rend w agree wilh tha.

9 about within the departmentas a remedy for this 9 TO mc the right nonmonetary relief I'd be willing to
1 case. |'Mnot recommending amything @ you today. 10 say zero enthe monetary personally, but «- | think

11 CHAIR SCOTT: Peoplc arc assuming that we 11 you're right; it is a unique opportunity. That's

12 will not make this desision today, that therc will 12 what | meant when one Of us has M come away with
1 be a round two. 13 our eyes open. Because this is -- This is &

14 M®R. MENDOZA: 1 am assuming that based — 14 watershed moment iz Minnesota relecam, 1 believe. |
15 CHAIR. SCOTT" Yeah. 15 think that we cither -- the commission either wall
16 MR. MENDOZA: | mesn, Qwest asked ta have 16 reactand put Us on a gocd path or commission -- or
17 thar done. We've asked to have that donc. Don't 17 Qwest wilt react and the commission will be
18 get me wrong; this is a very complicated question, 13 convinced thar it will behave differently ia the

19  as you painted out, CoOmmissioner Koppendrayer. 19 future, That part bas not happened forme. [ think
20 COMMISSIONER KOPPENDRAYER: Well, 'm | 20 your defense herc prover that that part isn't going

21 frying not 16 get you wrong, because What you just 21 to happen, and so it's going to land N the

2 said in your opening commentswill pmbably be in 22 commission‘slap 10 do something.
23 the paper tomorrow. S0 we heteer be very clear that 23
24 that's not what we're doing today or that's nota 24
] list ofwhat you recommend Mat be dome int — 25
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1 ME. TOPP Thank you, Chair Scott. 1 I agreement rhat it doesn't make seuss for the
2 appreciate Deputy Commissioner Mendoza's commen | 2 commission and the Department of Commerse to sit in
3 regarding process becauserhese are complex Issues 3 0On every negatiation thal takes place. Having said
4 And we're certainly In agreement that if the 4 that, t0 the zxxtent the commission warts to be
5 commssion Bgoing ta go down ar explore the path 5 comfortable Lthat we are drawing the line in a place
6 that they've talked about today that there are alot 6 thar they feel is appropriate. we'rz willing to
7 of impacts associated with those issus that are 7 undertake Whatever precedurs the commission would
8 going toneed 10 be taken into account. 8 think would bc appropriateto ensure thzr that | i e
9 Secondly, I think we're in agreement that 9 drawing is taking place. We think that itis. We
18 a creatineremedy that helps competition s the 10 think that we've announced a standard that we are
1 appropriate path to go. There are statutory 11 followmg that is fully consistent with the FCC
12 copstaints regarding the commission’s authoriry to 12 standard, and we would invite you to take a look to
13 do that. BUL, having said that, doing something 13 make a determination for yourselfas to whether we
14 that benafits competition and customers in Minnesota | 14 arc doing tbat or not.
15 is the appropriate way 10 deal with this issue. 15 CHAIR SCOTT. Would you have said in 1998 |:
16 Just to tick through the issues that 16 that you were doing thar apiJropriatcfy?
17  Chair Scon raised and examples ofthe complexities 17 MR. TOPP: Would I?
18 that we are dealing wirh This peuon of 18 CHAIR SCOTT: Sure. Would Qwest have sat
19 revocation, 1think you need to look ar what it 19 hcre at the eermunissien and said in 1998, We are
20 would accomplish and what its impact would be. You | 20 appropriately making decisions about what to file or
21 know, | think whar it would accomplish is yeu'd get 21 not to Ale? :
22 new players, you'd get new procedures in place. And | 22 MR._TOPP; I think that we probably would |
23 | would submit to you that those new players and new | 23 have. :
24 procedures arein place right now and that we havc 2%4 CHAIR SCOTT: You would have. And you
25 taken affirmative steps. We have a new CEO thar was | 25 know what, you weren't You see what | mean? At
Page 131 Page 133
1 just herc lastweek: and his message was very dear 1 some point the commission has 1o decide that
2 0 Minneseta employees, and that was: Don'tmecad 2 encugh's enough. Because. yeah, yeu would have said
3 in a gray area; we want te - ard if you do 'm 3 that you were. And we dida't know Audrey McKennay
4 going Io fire YoU. And so we've goten very clear 4 was back there running her little kingdom there. We
5 direction from our CEO wth respect © how to deal 5 didn‘tknow thar. We'd have believed you. |
6 with these issuas. We have replaced some of the 6 believed you.
1 people. We've gotten new people involved I the 7 MR. TOPP Having the op --
8 processes for reviewing this particular isse. And 8 CHAIR SCOTT: We were burned
9 that's samething that we think that the commission 9 ] MR. TOPP But whatwe are peintitg out
10 should consider in deciding what i's trying lo 0 is that having the eppormnity o take an
il accomplish through & remedy. 11 independent look at the decisions that we make with
12 Additionally, there are very significant 12 respect to these issues gives you the opportuaity 0
13 impacts, whether you talk about structural 13 make that call. And -
14 separation, whether you talk about revocation. That 14 CHAIR SCOT. And what does that tell mc
IS brings into play a whole list of other factors; L5 about the Mimesota market Is open: that | have to
16 network integrity, the impact on employees Nthe 16 look over Qweast's shaulder o see if it's properly
17 state, the impact on resireex, the impact on 17 filing what should be fifed? How open s our
18 ratepayers, the impact on the financia! condition of 18 market?
19  the company, and the consequent impact om. the i9 MR. TOPP: Well, I don'tthink it's
20  finanee -- financiglly on the community Andzhese 26 necessary for you 1o perform that review. However,
21 need to be taken info socount if these arc the — if 71 if you want to, we ¢an = we can make (hat
2 this is the Type of path that we are looking at 2 available. W¢ have put N processes to do thai
25 going on. 23 There was concern expressed about this being a
2 With respect to auditing of negotiations, 4 unilateral decision on the part of Qwest. And what
5 | wanted g clarify that that --1-- we're in 5 we're saving is that we'll welcome the input of al}
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1 partes as o where that line should be drawn and 1 but ifwe're going to look at that, we'd tetter look

a whether compliance is taking place. 2 at that very, very, very carefully in a proceeding

3 COMMISSIONER JOHNSON Mr. Chur. 3 and so forth.

1 CHAIR SCOTT: Yeah 4 But I think what Im hearing the

5 COMMISSIONER JOHNSON: Mr. Topp, Lhave | 5 frustration 0f some ofthe commissioners and some of
6 mother problem with what YOUjust said. | realize 6 the other parzies IS when I first came aboard here

7 the company”sin difficult financial straits, but we 7 back in May of2001.1was not only Tying to absorb
8 didn't sut 1t there. And you just said for US to ] all sorts of sruf¥, butl was meeting a lot of

9 take into account for the amount of penalties that 9 people on both sides. Twas meeting company people
10 we levy because we might put someone out of work, we | 10 1was meeting department people. Twas meeting
11 might clese down an offlce, we might affect 11 environmemtal folks. T was meeting alor of folks.
12 retirement benefits, | wonder, did you people think 12 And not that long afler | was here. one of the
13 of al} thar when you made these secret deals? Now 13 individuals that 1 had a chatee to meet was — |
14 we haw the problern that you're saying we have to 14 batieve his name was Gordon Martin who had been
15 take a look and feed guilty about this. You see 15 brought . And 1can remember him standing in my
16 where I"mcoming from? 1t's nor right. 16 offles on a meet and gr&2t -- we didn't have any

17 COMMISSIONER REHA: M. Chair, 1 7 pending dockets at the time — telling me that you
18 think | heard Mr. Topp indicate that if we look at 18 know, this company, we're going to run tis company
19 stuctural separation what the impacts of chat would 19 asifit were sgucturaily separated, and we're
20 be as upposed to necessanly the penalty or = 20 going to have —tha wholesale end of it is going 1o
21 COMMISSIONER JOHNSON: Oh. 21 be tetally separate from the retail end of ity I'm
22 COMMISSIONERREHA: — monetary findine. 2 not — I don't ¢van ¢are what's going on on tbe
23 COMMISSIONER JOHNSON: Okay. 23 rerail; I want to run rhe whalesale end dfit as 2
24 COMMISSIONER REHA: But - 24 separate business, and T want to make that wark.
25 COMMISSIONER JOHKSON: Well, even--cven| 25 And wbere is Mr. Martin today? Mr. Marlin is out,

Page 135 Page 137

1 $0, we didn't cause 1t. 1 because he didn't deflver on that promise I'm

2 COMMISSIONER REHA: No. No. 2 assuming. And | wonder whether it really was such a

3 CHAIR SCOTT: it would be hard to imegine | 3 srucrural intemal separation berween the wholesale

4 how YoU can more greatly impact shareholder value 4 and the retail

5 and retirce benefirs than has aircadv happened Do 5 So | taink that's some of the frusiration

6  you really think we could adversely impact it? Look 6 [ think that we & commussiooers are feeling. And T

7 d the - LooK at the sharepnice for Gwest today. 7 remamber cOming bere and saying a ot of people

8 You think we could do something that would hurt that 8 that.- becausa | -- my Impression was is that this

9 share pricc? 9 cotamission was really piling on poor Qwest, and |

1d MR. TOFP: If you eliminate our Minnesota 10 really feltsorry for the company, and 1was

11 revenue, Yyes. 11 wondenng how fair it was And 1 remember saying,
12 CHAIR SCOTT: You think so? 12 Well, where is the beef: | want ta sec a complaimt

13 COVMMISSIONER REHA: Mr Chair -- 13 here, and 1 wanr to see the result: ¢

14 CHAIR SCOTT: I'm notso sure. 14 ilaint before I make a iudement about structuré

15 Cammissionér Reha 15 or abouthow doing or

16 COMMISSIONER REHA: — if U mightjust 16 wharever; | =~ are there any — have there been any

1?7 say a couple of things. | think you're absolutely 17 order or decision by this commission thathas found

18 right, Mr. Topp: that if we are going to go down 1S that Qwest is andcompetitive or is it what we're

19 that path 0fat least looking at the issue of I9 hearing are just people coming and saying things

20 structuce] separation rhec we'd bener wead very 20 arent fair and competitionis stifled and Qwut s

21 cautiously and devclop arccord that indicates the 21 a bad guy .

22 benefits and the risks and pitfalls of going down 22 And so | really came with an open slate

23 that— down that route, because [ think it'sa 23 tolook atthat. And since ['ve been hiere there
24 dangerous Toutg, itS an unknown route. And, you 24 have betnn complaintsand there have been decisions
25 kaow, if -- And I'm nor saying we can't go therc; 25 that kave come out ofrhis commission. Several, !
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And -- And after due process hearings in front ofen ! it would make them a stronger company.
administrative law judge th= doesn'tcome with the 2 COMMIESIONER REHA: Maybe.
baggase that some of the commissioners might be hen | 3 COMMISSIONER JOHNSON They'd be fighting
with and the adminigtrarive law judge coming down 4 separately amongst ene another for new business. and
with dec¢isions that were very well reasemed and S that should open up the cornperidon phase
written and based on testimony and evidence in the 6  completely,
rccord. So I'm coming — My other collgagues are 7 COMMISSIONER REHA: Well, 1-- Another
probably saying, She's finally starting © come 8 industry that we look at and regulate, the electric
dong here, seeingthe Light. But yet I'm not ready 9  industry, is ping through a similar -- sort ofa
in gothere. 1-- | rhink | do have some belief 10 structural separition with the -~ what ihe — what
that if we sufficiently penalize you and put some 11 they're doing with respect ta independenttrans --
nonmonetary structural — not strugrural separation 12 regional transmission organizations and sverything
necessarily, but structural repartng requirements 13 else. And We'refinding here, afier the federal
that maybe there’s hope and = because | think 14 governmentcomes aut wirh their notice of public
structural separation might be the ~ might be tho 15 rule making, that it ain't so easy. It's#lotmorz
final nail in the coffin for the company, and 16 difficult than we think, '
don't think it would be to the benefit necessarily 17 And s0 all I'm saying is that we should
of competition Or to tht consumersnecessarily. I'm 18 =0 in with our eyes wide open and we should develop
still oot convincad ofthat 19 the pluses and the minuses of such a remedy. Thar's
CHAIR SCOTT: Let's wait till we sec the 20 all ,
deparu‘nent's proposaL 21 COMMISSIONER KOPPENDRAYER: Seewhat |,
COMMISSIONERREHA: Well yeah. But— | 22 mean, Mr. Alpert, ahout the govemment baing the
But those arc some of my thoughts. And | agree: | 23 biggest one in the room? Kt could end up beingh e
think we've got to develop a record, and we've got 24 biggest culpn: In the room. If you — you and your
@ look at that option. But I'm not prepared to 5 departmentare aware ofwhat Commissioner Rehajust
Peee 129 Page 141
tetl you right now rhat I suppert it or don't 1 taliccd about. The_govemmmt thought it had a aged
2 idea N California in the electrical industry when
CHAIR SCOTT: Yeah. Well, thar's fine. 3 the mess happened. And guess who proposed taking
COMMISSIONER JOHNSON - But, Commissions | 4 the whole thing over? It was the governor kimsclf
I'think we have to Look & thio wholesale and retail 5 wanted to ectually take if over m restructurmg
6 glectricity. And the companies that xisted as
COMMISSIONER REHA: | say we should look 7 vertically-interned companies we end up discussing
8 systams that encompass bureaucracies, Ifyou may,
COMMISSTONER JOHNSON: Nathing ¢lse has 9 that encampass alfofthe geographic territory of
10 the United States and the govemmet: sanctioning
COMMISSIONER REHA: Well, 1 think we 11 thoseinstead ofwhatexisted. :
should look ai it, but we 100k at it with an open 12 And EO what We could effect here 1swhat
I3 concemns MC if we don'teonsider every step dong
COMMISSIONER JOHNSON Onh definitety. 14 the way what the consequencas of our anlons might
COMMISSIONER REHA: --wc look at it with 15 be. There's - FOr the most part == it hasn't been
all the benefits and potential risks, and we go i 16 said here today, but there's probably several
with our eyes wide open and not wide shut. 17 n_1|II|on customers out there. | dw'tknow, bew many
COMMISSIONER JOHNSON - Qwest oughrto be | 18 lines does Qwest have now? . )
able t help us dong. 19 MR TOPP: Just overowo million 3
COMMISSIONER REHA: | would hope sa. so 20 COMMISSIONER KOPPENDRAYER: There's
those #re just mmy thoughts: that we've gat to 21 probably -- of those just over twe million. there's
proceed cautivusly and carefully, and we've got 1o 22 probably twomillioa customers whe are very happy
look at all the options. 23 with their service and their price. And to your
COMMISSIONER JOHNSON; But, you know, | 24 credit alot of that has to do with the faer that
don't se them Tesing Ny 1cvenue that way. | rhink 13 it's a -- it was a monopoly and good oversight by i
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1 vour part. But we haveto be really carzful when we 1 like T want 0 call you Priti instead of Ms. Patd.
2 start saying let’s tear this all down and do 2 I'm sorry.
3 something different. 3 CHAIR SCOTT: | think;.Mr. Topp, we
4 MR.NPERT: Chair Scott, Commissioner 4 actually [arerrupted you -- !
5 Koppendrayer,| think thar what Deputy Commissione | 5 COMMISSIONER REHA: We did. '
6 Mendoza said earlier. to clarify his comments n 6 CHAIR SCOTT: -- about 30 minutes ago.
7 TESponse 10 YOUrS, we're not-- we're NOF saying we 7 COMMISSIONER KQPPENDRAYER: I gave vou
8 should dothis today. It's something that necds o 8 tume to think though. "
9 be looked ag; it needs to be discussed. The 9 MER_ TOPP: Ycah. Well. | appreciare :
1G ramifications should be looked at pro and con, and 10 that And, f mean, | think one ofthe primary
11 rhentake a look at what other options do you have 11 tessages 1 wanted to getacross is the cemplexity of
i2 ad what's the impact on those options? We teied it 12 the types af issues that we'reralsing. And you
13 without doing this. 1t's not working. YOU need to 13 know, this discussion | think amply identifies that.
14 at least address that as part of an overall plan. 14 There are certainly [egal 1ssues aswell, including,
15 YOUu may come to the realization O the decisionit's 15 you know. whether this commission has authority
16 not what you want to do,that it doesn't make Sense. 16 pursuant 10 State statute and the consistency or
17 But we're talking about it, and that's more than we 17 inconsistency of structural separationwith the
18 were doing yesterday. L3 federal telecom act
19 CHAIR SCOTT: 1would think that a 19 CHAIR SCOT : Us the message coming in at
20 strucrural saparation plan that you would propose D all? You see that's the frustration | have is |
21 would also result in Qwest having 271, because 1 21 just have this sense that Quest just doesn't get it.
22 would think at that point there would be no reason 2 MR. TOPP: Well =
22 not 0 say they've met the checklist, would there? 23 CHAIR SCOTT. Do you hearths
24 MR. MENDOZA: Mr. Chair, Commission — 24 frustration? Do you hear the point of view here
25 or. Mr, Chair, | think that's right. | mean, | -- 25 today? 1 mean, | just havs this sense that you —
Pagc 143 Pagc 145
| CHAIRSCOTT: Yeah. So really ilk-- | you Just are noL ~ nothing sinks in.
2 MR. MENDOZA: | don't know what else — 2 MR. TOPP: We shsoluncly hear the
3 [f that docsn't work = 3 measape.
4 CHAIR SCOTT: Yeah. 4 CHAIR SCOTT: We have the authority lo
5 MB. MENDOZA: = maybe we should just go b pull your germificate of authority. I mean, that's
6 back ty 1984 6 why that's what I'd prcfor ta da, because there
7 COMMISSIONER JOHNSON: Nothing wrong wit | 7 would be no legal question about tam. That's clear
8 that. 8 in the stants.
9 COMMISSIONER KOPPEWNDRAYER: Havingsai| 9 COMMISSIONER KOPPENDRAYER: Bur
10 that when — when 1 tatked about that awhile azo, 10 Commissioner Scoit, they muld hear you bur not
i1 {'m usually arguing with you, and | was In neceasanily agree with vour remedy.
12 complimenting you on your work and also Ms. Patel, 12 CHAJR SCOTT: | dow't cae if they agree
13 And Pveoften misused your name by using 3 with my remedy or not.
14 your tint name. And when semathing’s done in 4 COMMISSIONER KOFPENDRAYER: You're asking |
IS public, usually therc’s a litle thing in the paper 3 rhem — '
16 apologizing for it, so 1thought lwould apologize 6 CHAIR SCOTT: Whut we're = !
17 publicly as well. 7 COMMISSIONER KOPPENDRAYER: --to agree.
13 MS. PATEL: Thank you, Commissioner, Not 8 CHATR SCOTT: Ko, 'm asking thém ta &
15 aproblem 9 least accept that Qwest is engaged i a pateem of
20 COMMISSIONERKOPPENCRAYER: li's i conduct that could cauily jead this commissian 1o
21 probably -- 1haye to make an excuse WO - It's " conclude that you simply aren't up for the
22 probably due to age | worksd in @ previous job 12 responsibilites tai the telecom act gives you. 1
23 with somebody whose name was -- coe of my 3 hearabsolutaly noscmose thar that's the case. i
24 colleague’s name was Birdie and the other was Purdy, 4 None
2 and so we had alot of fun with thar And it Seems 5 MR. TOPP: Well, there B-- Clearly we |
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| have heard the message from this commission that 1 further proceedings to address thar issue.
2 there are concerns about our behavior, and we are 2 COMMISSIONE_R REHA: And rhen there's
3 taking steps to address those. And 1 think that 3 mother issue; and rhat is that we do have the
4 we've beenquire forceful in domg that, and we'll 4 option, as long as it's not a doubling of the pen —
5 comtinue ta do so. And we anvery open to a 3 monetary penalties, but that the matter can also be
6 dialapue 15 to creative ways to ensure on a 6 referred to the attomey general for a penalty
7 going-forward basis that rhis commission i3 7 proceeding and also looking at orher violations of
B comfortable. g statutes and rules such as antitrust matters and so
9 Theze are issues, you know, legal issues 9 forth.
10 and orher issues and policy issues with which we 10 Are you preposing that - Is anybody here
11 will likely disagree. But having said that, we have 1) proposmyg that that also be looked at in this
12 been very willieg ta ty and look at thase issues on 12 separate proceeding? 1just want to make clear
13 z going-fornard basis. 13 what - if we do go to a separate proceeding on a
14 COMMISSIONER REHA: If I mightjustsay, | 14 penalty phase, what is encompassed in rhat
15 | chink everybody hem has the right to pursue their 135 ~ COMMISSIONER JOHNSON: That'sa good
16 legal ights, whether it be before rhis commission 16 potnt. _ _
17 of the courts. But | guess what -- you kaow, | 17 MR. ALPERT: Chair Scott, Commissngner
18 think what you're heanng is frustration because it 18 Reha, the department vould suggest that looking at
19 seems as ifwe're back here walking about this, you 19 remediesunder 237 461 is certainly another areato
20 know, on more than one o¢easion. But, youknow, | | 20 be looked at, & pointed out by staff briefing
21 think J certainly see that you have the right to 21 papersand we just real brieflyalluded to in our
2 pursue your legal rights. And if you don't agree 22 comments.
23 wirh us or the chair or whatever, that's yaur 25 I} lex Mr. Markeraddress some ofthose
24 prerogative. 2 other marers.
25 MR, TOPP: Well, and our view is if we're 2! COMMISSIONER REHA: Okay. So
|
| Pagz 147 Tap 149
I gaing to go througk rhis penalry proceedmg that 1 Wmiﬂﬂ - BaS|Ca||YJU5t_ab0_Ut anything is fQIr
2 it-- wc need to work towardsan end tbat is usefal 2 game in a separate proceeding is what I'm hearing,
3 for comperition, [hat's useful for customers In the 3 MR. ALPERT: Chair Scott, Commissioner
4 state of Minnesom, and that thar should be the 4 Rcha, as far as penalties are cemeerned, potential
5 focus of this commission. And we're willing to 5 menetary and nopmonetary penalties, yes. 1 mean,
6 engage in thar dialogue. 6 not — not -- The department, aswe've indicated,
7 CHAI[R SCOTT: What are your thoughts an 7 we're real concerned that we don't turn this into a
8 the specifics, Mr Topp? s proceeding to rehash -- )
9 MR. TOPP: With respect to the specifics 9 COMMISSIONER REHA. Right
10 that we would put forward, that's why 1would like 10 MR ALPERT: =what's already been
11 to have a proceedmg. | don't wans to sit here and 11 litigawd. |t would just be supplementing ou those
12 son of throw out ideas. | think that that's 12 areas. _ )
13 something that would need to be addressed as a part i3 COMM'SS'ONER REHA: nght: .But:]USf
14 of a proceeding. 14 another question. | think one of the considerations
15 COMMISSIONER REHA: Is it your 15 that the commission looks at i terrns o fassessing
16 comernplation, M, Togp, that I that separate 16 penalties are issues related to I:I'.‘fifiglzion. And so
7 proceading that vc'd never -- we'd notonly look at 17 thm wouldw't necessarity be retitigating, bur |
18 nonmenetary options such as the department has put 18 think ft's w h a the company b_as lndlcate_d they want
19 forward but also looking at the monetary penalies? 19 is sort Of a forward-looking view of their effarts
20 MR TOFP Yeah And I think that thar 20 1o try to address somc ofthese problems.
21 would be &itical, that thar needs to be addressad 21 MR. ALPERT: Chair Scett, Commissioner
22 as a part of a separateproceeding. The ALF bas 22 Reha, we would like tostick tothe record as close
| ¥ indicated that further factand development & 23 aswecan. They've supplemented it today obviously
24 neesssary with respect to those issues. And so, 24 by indicating serme things that they claim 1o be
yes, itwould be My comtemplation that we need 25 doing that was ot pan of this record Mirigation
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1 is an issue. 1— ¥You know, but — [ MR. O'GRADY: Chair Scott, I believe with
2 COMMISSIONER REHA: Tret™swhat = 2 the monetary you would want to getagood sense 0
3 CHAIR SCOTT: Inadopting the ALJ's 3 lhe day count. I'd turned on some numbers in the
4 report, we've already found paragraph 380: Qwest 4 briefing paper, but that's all thcy are. And |
5 has Nor taken meaningful corrective action to remedy 5 think it would be usefil coumt by count to have the
6 the harmn caused by failing to file the specific -- 6 parties address what the appropriate day count iS se
7 COMMISSIONER REHA: Right. 7 that -
8 CHAIR SCOTT: - agreementcitedin a a CHAIR SCOTT: Okay.
9 complainc. So. 9 MR. O'GRADY: —ifyou are going to
10 COMMISSIONER REHA: And I'm looking & | 10 assess penalties under 462 that you feel comfortable
I forward-lonking mitigation efforts, which the 11 in the basis and the numbez of days thart are used a3
12 company seems to be indicaring here today should be 12 abasis.
13 considered. And | guess [ want a elarification -- | 13 COMMISSIONER JOHNSON. Mr. Chair.
14 realize that what the ALJS did I, looking backwards, 14 Mr. Alpert, how much time do we seed to do this?
15 mitigation didn't ameoum to a hill of beans. But IS MR. ALPERT: Chalr Scott, Comrnissioner
16 perhaps going forward it might. 16 Jolmson, both Qwest and the department ip their
17 MR. ALPERT: Chair Scott, Cemimnissioner 17 exceptions and their reply to the exceptions had
18 Reha, that's partially = | agree with parr ofthar. 18 indicared that this sheuld be or could be wrapped up
19 The agreementswere entered into in the past. We 19 by November .
20 filed our tomplaint in February, on Febjuary 14. 20 CHAIR SCOTT: You're only a week
21 They conditionally filed some ofthe agreements on 21 different i your schedules, as | recall.
22 March Ist. They terminated anumber of agreements, | 22 MR.ALPERT: Yeah. There = | think the
23 And the ALJ came our with his findings on 23 only difference between our schedule in terms of
24 September 20th. So there was some forward-looking | 24 time was we didn'rput Inthere when the commission
25 aspects to what Judge Klein - 25 had to make its = when it was conternplared the
Page 151 Page 153
1 COMMISSICNER REHA. Okay. I commission would make its final decision, just when
2 MR ALPERT - reviewed and found | 2 the eammission would hear ir. So.
3 believe rhat — that if there was some evidence from 3 COMMISSIONER JOHNSON: Well,now we'vy:
4 Qwest that YOU know, we've chanized thing one 4 enlarged this alittle bil.
5 going-forward basis. here'swhat you should tzke 5 MR. ALPERT: ¥ou haveenlarged this a
6 into consideraton, they had an oppertudity 1o 6 little bit And dependinz upon where you go with
7 prasent it. Mr. Brothersom presented this evidence 7 how you want this hearing structured, it might
g about chis new procedure that they have, and there a require a litle bit further. The issue abuthow
2 was some testimony ON that. They were nor preciuded | 9 many days. ¥m nor sure that there neads to be more
10 from presenting additipnal testimony. They new want | 10  evidence on that asopposed to fegal arguments and
i1 to ¢ome N and say, Now that you've made these k1 possibly discussion benween the parties as to
12 findings, now that we're going forward with 12 whether there's any — anything tbat we can agres on
13 penalties, we want to present -- apparently we want 13 on a going-forward basis. But Im nor sure what
14 to present additional evidence now an what mere 14 additional evidence about thatis going to -+ B
15  we'rewilling to do 1D oy to mitigate what we've 15 soingto provide.
16 done. Im not sure where that's going, but -- 16 CHAIR SCOTT: Mr. Topp.
17 CHARSCOTT D« we need addidonal 17 MR, TOPP: Yeah. With respect w0
18 evidence 0N monetary? Maybe wejust need it on 13 monetary penalties, there are s mumber of facrors
19 nommonetary. 1mean, the A U was specifically asked 9 which we are entiled to present under the starste
20 to make recommendarions as to whether disciplinary 20 haw those factors should rmpact. And ame of those
2 action or penalrieswere appropriate, and he wat 21 Iscorrective actions that we bnvf: 1aken. One s,
22 through the factors and did all that. So why do we 22 you know, other public interest issues, and that
23 need to go back thraugh monetary? Maybe we just B Sortefthing.
24 necd to 20 back through nonmonetary. 14 When this commission referred rhe issue {
25 dr. O'Grady. 25 to the ALJ, rhey issued -- referred the issue of, 1
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number 1, has there been a violation; number 2,

Pace 156

just reading directly fram the stature; and it

| 1
2 whether penalties are appropriate. You did not 2 specifically says: Or planned by the person
3 refer ro the ALJ the question of the arnount of 3 cormnitting the violation. So.
4 penalties. And it'sour dew that we're entitied ro 4 CHAJR SCOTT: Sure. And they could bave
5 present evidence with respect to those facters and 5 told the ALJ what hey were planning to do. And
6 that the commission should take those into account 6 apparently they did and itwas nothing. He
T in determining the amount of menetary penalty. 7 characterized it as nor meaningful. Now we're going
a Therefore. We think firther proceedings are a 1@ apen it up again. And thenwhen do we end it?
9 warranted. 9 COMMISSIONER REHA: Well. we didn't —
10 CHAIR SCOTT: Could you give me an 14 CHAR SCOTT: See, | thought we —1
3l approximate example of whar that would be? What's | 11 thought this time we got smart. Remember that
12 nor inthe record? 12 last =
13 MR. TOPP: With respectto monatary 13 COMMISSIONER REHA: Yep.
14 penalties, | think that we would go through in 14 CHAIR SCQTT: — docketwe had where we
13 detail the corrective actions that we have takento 15 felt like we didr't have enough? This time we
16 address the concerns chat have been raissd as g pars 16 thought we werc smart, and we specifically asked the
17 of thisprocecding. And mamy of those acdens have 17 ALJ to make findings On the 462 factors sa wc woulld
18  been taken since the time of the hearing in rhis 18 not be i a position where we had to go back and ask
19 matter. \We would — You know, the record en 19 people to gemment on them again Now it feels like
20 everything in this case other than the McLeod deal 20 we're just going back and relitigating that when T
21 was closed N April; and, you know. much of the == 21 thought that that was all N here.
32 for instance, the 1eners that have gone om 1o the 22 COMMISSIONER REHA: | see whatyou're
23 commission and the filing procedures, we have, you 23 saying, Mr. Chair; but  would be a little nervous
24 know , announced and resally put inplace since thal 24 not ta give them the opportunity 10 indicate that.
25 fme. And se we think thar It's appropriate for the 25 MR. ALPERT: Chair Scott.
Page 155 Page 157
1 commission to consider that in determining the 1 CHAIR SCOTT: Yeah.
2 amount of penalty. 2 MR. ALPERT @iven the direction that the
3 COMMISSTONER REHA: Yeah. And lwould | 3  ALJ wem with hisiecemmendaiion with ke
4 indicare that I subdivision2 of 237.462, hem &, 4 nopmenetary sanctions aod some creative ideas and
5 it does provide, witb respectto assessmg a 3 some ¢l the things we've talked about roday. we're
6 penalty, any corrective action taken Of planned by 5 goipg to be looking at reative ideas an how to
7 the person commining the violation. So 1would | comrert Qwesl's behavior. They appacendy think
5 think that they should bc able e provide thar 8  they've doncsome of this, Po they want some input
9 informatioc. 9 into showing you thas they've déme somc things;
10 CHAIR SCOTT: Well. they did because 10 thercfors, ether things are N0 pecessary. The
1 paragraph 380 talks about meaningful corrective 1 department decsn't object to some limiltions. |
12 action. That'swhat I'm just trying 1o be clear h 12 mean, if dicy want to present some limited
13 my own head about why we're going back through this | 13 ioformation abour what they finally will do, you
14 when ir seemingly was in fromt ofthe ALJ. It'sa 14 know, as opposed tojust argument, because we all
15 category Of issuer the AW already covered. So then 15 guestion how fir the argumens arc without some
16 theansweris, Well. we'vedone a bunch of things 16 proofthat they're actually goied to do something.
17 since the hearing. Okay. I'm just -- | just was 17 But, | mean, we went ra be — We don't want this =
18  wying to be clear nmy head how thar cuts. Were 1§  Obviouslyths deparuncni IS concemed that this
19 wasno - Thecorrective action that the AL heard 19 drags On well infc2003, bur we don't wast -.1
20 at the hearing he characterizesas not meaningful . 20 puess we d0 wanr 1o hear from Qw tw what it is they
21 And so now we're gomg 10 apen the record to allow 21 doplanandoing. And =
22 the company to put in additional things they've done 2 COMMISSIONER KOPPENDRAYER: And the way |
23 since the hearing, and it just {sn't clear tome 23 look ar it in being creative in solutions doesn't
24 procedurally why we would d« that. 24 mean if in the last month vou've changed people with
25 COMMISSIONER REHA: Well, Mr. Chair, I'm | 25 new -~ pew direction and new mstruclions on how to
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1 funcuon thar the creative idea that we come up with 1 briefs Nevember $h, reply Novamber LSt the

2 is to change those same people again a month later. 2 hearing an the 19th.

3 That doesn't make sense. So we havem look at 3 COMMISSIONER REHA: | like thar.

4 what's been done sincethe rime ofrhe information 4 CHAR SCOTT: Does hearing the 19th work,

5 that's in the record. 5 Mr. Oberlander?

6 CHAIRSCOTT: So how should our order 6 MR OBERLANDER: Mr.Chair, | haven?

? from this proceeding with respe<t w remedies and 7 cheeked the commission caiendar for that date. But

8 penalties, haw should it read7 Give me some help on 8 I'm not aware Of any conflicts at this paint.

9 that. I'vebeen trying lo figure aut how the order 9 CHAIR SCOTT: &th is openingsricfs and
10 is going to keep it sa that, you know, there's a 10 supportng aflidavits. 15th of Ngvember isreply
11 defined scope for everybady but yet it ¢overs the I briefs with supporting affldavits. The 19th iSthe
12 waterfront of what pegple want 1o do. 12 commissionhzasing. It means goick tumaround by
13 MR. MENDOZA: Mr. Chair, | guess I'll 13 staff, but 1 would guess we'll be reading rhis stuft
14 take a shot at that. | mean, obviously our main 14 direet anyway. [ethe 19th a Thursdey? Docs
15 concern isthat we don't end Up fzlitigating the 15 anybody know?
16 issuesthat have already been litigated and decided. 16 COMMISSIONER KOPPENDRAYER: 1's Tuesday.
17 Perhaps samething to the effect that Qwesr would 17 CHAIR SCOTT: Tuesday.
B make — would come up with some propazals for what | 18 COMMISSIONER REHA: Ms. Lehrhad a

19 they telieve will remedy or are sufficient penalty 19  guestion, Chair Seott
10 or remedy. whatever their position may be, far the 20 CHAIR SCOTT: Yeah.
21 conduct that's accurr=d here, raking into aceaunk, 21 M3. LEHR: If = ChairScom, if Qwest

2 you know, the clear message rhar | think has been 22 was poing 10 pUr togetier some sort of proposal

23 delivered by thiscoramission roday. And,youhow, | 23  zegarding this fimure plan and past remedy plan,

24 that would be limited by a prospective 2xplanation el would it be apprapriate for Lhem 1o also propese how

5 of what they intend to do in a relation back to the 25 they inrend 1o remedy the spesific CLEC harm?

Page 159 Page 161

1 conduct and why -- and why that specific remedy or I CHAIR SCOTT: I would assume that peapte

2 penalty is an adequare fix for the violations that 2 will tel} us whatever remedics, menatary and

3 nccurred. The department would live under the same 3 nonmereldry, that tey thirk srs approprialy, |

4 rules. 4 zuass M not going ta tell anybody what they Should

3 So. | mean, I think it au be limited in 5 addréss or nor address, That's up to than

6 that way in terms Of, you know, connecting ihe 6 COMMISSIONER. KOPPENDRAYER: Well.

7 remady with the violation. And | dw't know if you 7 Ms, Lehr, the CLECS are inchuded o the — in the

8 can get anv more Specific than that 2tber than to, § round of comments. 8o --

9 you Know, make sure thar the commission sort of 9 CHAR SCOTT: Soyou'll have your 0 w ‘
Lo meoniters and Keeps everybody in line. 10 thoughs. i
Ll COMMISSIONER REHA: I other words, the 11 COMMISSIONER KOPPENDRAYER: -- vou put

12 findinzs are the fmdings; and we're nor gaing lo 12 your own —

13 meodify anything ther=. And the conclusions of law 13 CHAIR SCOTT: Yeah.

14 are the ¢onchusions of taw; we're nor ping re 14 MS. LEHR: I thought that Qwest was $0ing

L5 modify anything thers, We're loakiag forward as to 15 10 put together a propasal. But if we'rc all going

15 whar the penalties should be based on those findings 16 1o simultaneously comment.

17 and conciusions, Aad | think we can state thar 17 COMMISSIONER KOFPERDRAYER: You're going|’
18  elearly in whatever order comes out, that we're not IB todoitsimultancously if we adept the Qwest

19 relitigating the fases of the conclusions. 19  praedute, which - which | think is a fair way lo

10 COMMISSIONER JOHNSON: And, you know, | 20 do it Because if we went with the department's

2 this shouldn'ttake mar muchtime. This is a hot rd procedure, that's = in the spirit 0fa level

2 topie. Evarything iskeved up. 22 pleying floor here, that's nota level playing

1 CHAIR SCOTT; | was -- On that subjzct | 23 floor. Because thar's asking Qwesi 19 put its offer

4 war thinking of adopting the Qwest schedule. 24 forward; and then we look et what's their best {
t5 Delering the penalty order issue date; but opening 25 offer,and everybody one ups it beforc they comment !
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[ ME, ALPERT: Chair S¢ott, Commissioner 1 have mi advecated for revecation of certificate of
2 Koppendrayer, that wagn't our intent. Our intent 2 authoriry, and wt do notdo that herctoday. like
3 was if Qwest wanted to address i, itwas our 3 it or not, it seems like when a company like Qwesr
4 ultimate burdcn — or rhe commission’s ultimate 4 has problems or a eompany like Xcel hes problems
5 burden {0 addressir. And sometimes you go 5 they become everybody's problem 10 a certain degree.
6 beyond-- Not knowing what the axtent 0fthe hearing 6 And that's certainly something that the attoney
7 was gaing 10 be, we sometimes expand things rather 7 general is aware of. This is serious conduct Az
a than just react to what's been presented. Bur we're 8 rhe same time we're very concerned about jobs n
9 comfartable with the schtdule as recommended. 9 Minnesota, given the current situatien — economic
10 COMMISSIONER KOPPENDRAYER: Thank you | 1O situation. Whether problems are self-imposed,
11 COMMISSIONER JOHNSON Do you want w 11 imposed by outside sources, or some combination of
1z make chat a morion? 12 the two, chis does become everybody's problem. 1
13 CHAIR SCOTT: You know. I never really 13 think the discussion here today is reflective of
14 did ask if any other party wants to address the 14 that, and we're willing to partake in that
15 commission on remedies and penalties. MCI? AT&T? L3 discussion further.
LG RUD? 16 CHAIR SCOTT: All right. Just before |
17 Mr. Win. 17 forget, Mr. IMiendoza mentioned making the record
18 MR. WITT: Mr. Chairman, numbers af the 13 avaifable public. Why don't you guys address that
19  commission, AT&T is on record as advocaling 19 in your remedies briefs as well?
20 structural separation [or Qweat in view ofthe 20 All right. Anything else we need to do,
21 number of previouws — well, past violations that 21 Ms, Hamimel?
22 have octurred and the anticompetitive conduct that 22 MS. HAMMEL: Just coe thing, Mr. Chair,
23 bns occurred. We do share Commniissioner Reha's 23 that vou might considerhow you're going to treat
24 cong¢ern that gemg down that path is something that 24 approval Ofthe interconnection agreements that have
25 should be dene cautiously and with due deliberation. 25 nat bear terminated Do YOU want [0 begin a process
Paze 163 Poge 165
1 And wirh thet in mind. | think that we 1 effective today 1o start 90 days running et whar
2 would definitely be interested in participating 2 would you like to do there?
3 fuily in the geralty phase ofthis and purmng our 3 CHAIR SCOTT : I'd like the partics to
4 two cemts Worth in at the appropriatetime. So 4 tell us what they think we should do wirh themin
5 thank you very much. 3 their follow-upbriefing on remedies. Ts rhar a
6 CHAIR SCQOTT: Anyone elsc? 6 cop-olt or iS that productive?
7 COMMISS1IONER KOPPENDRAYER: Eut, 7 COMMISSIONER JOHNSON' NO, that's fine.
8 Mr. Witt, rake the suggeston of the ALJ ta heart 8 CHAIR SCOTT Is that all right? Because
9 and don't put aif your eggs in One basket. 9 you're right,we doneed to deal With thar. I'm
0 MR, WITT: Ch. no question, Mz, Chairman, 10 assuming that those agreetents will play somc rele
1 Commissioner Kappendraye:. 11 in the nonmonerary remedy phase, It would seem like
12 COMMISSIQNER KOPPENDRAYER: Becausel| 12 the narural that they would. but 1don't know.
13 want SOMe creative ideas 1don't want an or a 13 Anyting slse we need to do today? We'll
14 idea 14 be bock on the 15th, nght --
15 MR. WITT: Oh, Mr. Chairman. Commissioter 15 COMMISSIONER JOHNSON: Right.
16 Koppendrayer, | ~ 1agree with you wheleheartedly, 16 CHAIR SCOTT: — under this schedule? )
17 and we Will try tor ak e our -- our comments os 17 COMMISSIONER JOHNSON; Wc need a moton |-
18 thorough and as creative as we can, eértainly 18 10 all this.
19 Thank you. 19 CHAIR SCOTT: Yeah.Iguess we do.
20 CHAIR SCOTT: Mr. Marker? 20 COMMISSIONERKOPPENDRAYER: Well,
21 MR. MARKER: Thank you, Mr. Chair, 21 Mr. Chair, then | guess on pase 12 we would be
21  Commissioners. The RUD IS comfortable with the 22 adopting & a procedurein the center ofthc page
23 recommendation as discussed by the commussion. e 25 Quwest's suggested procedur wirh the amendment that
24 supported explaring the stuctucal remedies in the 24 would -- or with the deletion ofthe date of the
25 past and would support that effort here as well. W 25 251h.
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l CHAIR SCOTT: Yes. All right. Thank
2 you, Commissioner Koppendraver.
3 We've had alot of discussion, Peter,
4 abour the rope of this followad-up briefing. DO we
5 need to regurgitate rhar now?
6 MR_BROWN: No.
7 CHAIR SCOTT: No? Allright Any
8 discussion of the pending morion? Hearing none,all
9 those in favor sigmify by saying aye.
)] ALL COMMISSIONERS: Aye.
I CHAIR SCOTT Those opposed? Motion
12 carries/0.
13 Final thought far the day, as people go
i4 away and talk abour that crazy Minnesota ¢ommissian

i5 If you really think about it, what distinguishes one

G stare from another really isn't the cammissionas

(7 much as its consumer advocates. because commission
|8 can only do what records in front of them allowthem

19 to do. | think I this case if you gavethis

0 recard 1o agy given commission in the Qwest 14-siate
1 region, I'm not sure the rasult would be much

12 different at all. What'sdifferent 15 that they

13 don'thave this raord in fromt of them. And |

14 think you have to take the hats offte our folks at

15 the table who put this case together. It was very,
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8 1, Angie D_ Threikeld, do hereby !

9 cerlify that the above and foregoing wans<npr, :
10 consisting Of the preceding 167 pages is a

11 comeet treaserid of my stenearaphic notes, and is ]
12 a full, rue and complete tanscript of the !
15 proceedings to the best af my ability. )
14 Dated Ocrober 24.2002. J
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Registerad Professional Reporter

20 Certifled Realtune Reporter
21
22
23
24 !
25 i

Page 167

very well done.
Thank you. That'sit. Bye.
proceedings conclhuded at 2:25 p.m.)
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